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June 17, 2011

The Internet Committee of the International Trademark Association (the "Committee") is pleased to provide comments on ICANN's Draft FY12 Operating Plan and Budget ("Budget").
  Please find below our recommendations and observations.

Section 4.1: New gTLD pre-Launch

This budget area will receive a 7.5% reduction in FY12 due to completion of several pre-launch projects, but projected spending remains considerable at $6.185 million.  Although the Committee recognizes ICANN’s desire to launch the new gTLD process as soon as possible (embodied in the line item change from “New gTLD Implementation and Delegation” to “New gTLD pre-Launch”), and despite considerable progress in this area in FY11, we must continue to point out that many of the overarching new gTLD issues have yet to be thoroughly addressed, and conceivably might not be addressed sufficiently within FY12.  As with FY11, because the FY12 projected revenue is nearly even with expenses, we urge ICANN to consider a long-term budget for gTLD pre-Launch that can be spread out over several fiscal years, freeing up resources for FY12 and beyond to be used for potentially underfunded organizational activities such as Contractual Compliance and critical functions such as the Reserve Fund.

Sections 4.5: Contractual Compliance and 5.2.1: Personnel Costs

The Committee notes the 25% increase in Contractual Compliance compared to the FY11 budget, and appreciates ICANN's recognition of this important function.  However, this Organizational Activity remains alarmingly underfunded.  In particular, even with the increased budget, the Committee remains concerned that this function is critically understaffed.  The Committee noted in its comments on the Proposed Framework for the FY12 Operating Plan and Budget ("Framework") its concern that ICANN intended to hire only two additional full-time employees (FTEs) to its compliance group despite its own projection of the addition of approximately 500 new gTLD applications in the first round of the new gTLD launch.  This Budget confirms those fears.  Further, it confirms our understanding that the compliance FTE projections are identical in the Budget with or without the new gTLD launch.  The understaffing of such a critical function as contract compliance is extremely troubling to the Committee.  It is the Committee's understanding that at present there are only eight compliance FTEs who manage the current 21 gTLDs. Increasing the number of compliance FTEs by only 25% to manage a 2,281% increase in the number of gTLDs (i.e., 521 gTLDs) is frankly irresponsible.  If ICANN intends to maintain an acceptable level of contractual compliance activity with 500 gTLDs to be added in FY12, then it must project a prorated number of roughly 200 FTEs or equivalent expenditures, for FY12.  While it may not be that the contractual compliance workload increases quite linearly with the number of TLDs, ten total compliance FTEs cannot possibly adequately maintain the status quo, let alone ensure ICANN’s oft-stated goal of continual improvement of its contractual compliance efforts.  Finally, the Committee notes that the FY12 Budget projects an increase from 13 to 15 compliance employees, which creates some confusion.  It is unclear whether, or to what extent, the projections refer to all employees or FTEs only.  The Committee would appreciate clarification on the number of current compliance FTEs versus the projected number of compliance FTEs for FY12, and recommends that ICANN clarify future personnel projections, such as counting personnel by using FTE equivalents.

Sections 4.6: Core Meetings Logistics,  4.7: Community Support, 4.8: Policy Development Support, 4.9: Global Engagement and Increasing International Participation, and 5.2.2: Travel and Meeting Costs

 

ICANN projects a budget increase for Core Meeting Logistics (by 10.8%), Community Support (by 10.9% -- this figure appears to combine the Constituency Support and Community Travel Support line items from the FY11 Operating Plan), Policy Development Support (by 6.3%) and Global Engagement and Increasing International Participation (up 17.9%).  The Committee approves of these increases, but continues to believe that policy development participation remains largely limited to contracted parties.  Participation must come from all elements of the

Internet community, including registrants, Internet users, private internet businesses, and intellectual property holders.

As with the FY11 Operating Plan, the FY12 Operating Plan does not contain a line item specifically designed to promote adequate growth of the non-contracting constituencies. We urge ICANN to designate resources to enable the non-contracted constituencies to operate efficiently and to fully participate in the policy development process, including hiring professional assistance, covering travel to meetings, and conducting outreach.

As mentioned in its Framework comments, the Committee questions the significant across-the-board increases to travel expenses from the FY11 budget, even without the gTLD launch.  Despite some additional details (compared to the Framework) concerning travel costs, allocation of these figures between ICANN's various organizational activities remains unclear, and the Committee remains concerned that ICANN is providing insufficient support to the global community.  ICANN's own draft guidelines,
 to be effective as of the 42nd ICANN Meeting, demonstrate that travel support is largely limited to ICANN's contracted parties and direct constituent organizations, and is then only of an exceedingly limited nature.  We remain concerned that this increased travel budget does not reflect a change in policy, but rather increased resources available primarily for ICANN’s contracted parties. As ICANN itself acknowledges in the Affirmation of Commitments, there is a group of participants that engage in ICANN's processes to a greater extent than Internet users generally. For this expenditure to be justified, ICANN needs to demonstrate that the Travel & Meetings budget increase is designed to accommodate a much broader group of ICANN constituents.

Section 4.10: Organization Effectiveness and Excellence
This budget area is new to ICANN’s Operating Plan and Budget, and it is being allocated $455,000.  We commend ICANN for allocating resources to improve “organizational effectiveness,” but the Committee has difficulty identifying the boundaries between this new budget area and existing areas such as IANA and Technology Operations Improvements and Organizational Reviews.  As a result, the Committee requests that ICANN provide more detailed explanations regarding the proposed activities and deliverables associated with this new budget area.  This would not only ensure accountability, it would allow for better community understanding of ICANN’s resource allocation.

Section 4.11: Ombudsman

The FY12 Draft Operating Plan and Budget contains for the first time a number of bullet points that appear to describe the role of the Ombudsman.  Again, the Committee asks for more transparency and accountability and requests that ICANN add some introductory comments to these bullet points to help the community better understand this resource allocation.

Section 4.15: Organizational Reviews and Implementation

This budget area is slated for the single largest increase – 35.1% - in the FY12 Draft Operating Plan and Budget.  This increase is largely attributable to the “implementation of the ATRT recommendations.”

We support the funding for the ATRT recommendations in their entirety. However, to meet ICANN’s obligations under the Affirmation of Commitments, we recommend improved processes to increase transparency and accountability in reporting how these funds are being spent to implement the ATRT recommendations.

Section 6: Reserve Fund

The Committee is concerned that, after two continuous years of diminished contributions, the draft FY12 budget does not provide for any contribution to the Reserve Fund.  Meanwhile, the Reserve Fund remains underfunded, and is well short of the Strategic Plan’s Reserve Fund target of one year of operating expenses.  It is particularly alarming to the Committee that, despite significant community input on this topic in response to the FY11 Operating Plan and Budget, this section of the FY12 Operating Plan and Budget remains essentially unchanged, suggesting that ICANN has given little consideration to this matter, and to the very real possibility of “rainy day” emergencies or “black swan” events occurring on its watch.

We also note ICANN’s continuing intention to use “some portion of the recovered historical costs included in the application fees” for the New gTLD Program to contribute to the Reserve Fund.  However, as with the FY11 Operating Plan and Budget, the estimated amount of such future contributions is unclear, especially given the revenue-cost-neutral model of New gTLD Program.  We strongly believe that it is folly to defer contribution to the already underfunded Reserve Fund while relying on as-yet unmarked recovered historical costs, which are themselves conditional on the timing of the New gTLD applications, to supply the Reserve Fund at some unknown future date.

Thank you for considering our views on these important issues. Should you have any questions regarding our submission, please contact INTA External Relations Manager, Claudio DiGangi at: cdigangi@inta.org.

About the INTA and the Internet Committee

The International Trademark Association (INTA) is a 133-year-old global organization with members in over 190 countries. One of INTA’s key goals is the promotion and protection of trademarks as a primary means for consumers to make informed choices regarding the products and services they purchase. During the last decade, INTA has served as a leading voice for trademark owners in the development of cyberspace, including as a founding member of ICANN’s Intellectual Property Constituency (IPC). 

INTA’s Internet Committee is a group of over two hundred trademark owners and professionals from around the world charged with evaluating treaties, laws, regulations and procedures relating to domain name assignment, use of trademarks on the Internet, and unfair competition on the Internet, and to develop and advocate policies to advance the balanced protection of trademarks on the Internet.

� � HYPERLINK "http://www.icann.org/en/financials/proposed-opplan-budget-v1-fy12-17may11-en.pdf" �http://www.icann.org/en/financials/proposed-opplan-budget-v1-fy12-17may11-en.pdf� 
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