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Introduction

The Internet Committee of the International Trademark Association (“the Committee”) is pleased to provide these comments on ICANN’s Proposed New GNSO Policy Development Process, as discussed in the Policy Development Process Work Team (“PDP-WT”) Final Report
.  Please find below our recommendations and observations.
General Comments

The Committee appreciates that the WT has apparently agreed that the visual flowchart of the proposed process will be published in the recommended PDP Manual and that boxes to reflect (1) the required ICANN General Counsel opinion on the “in-scope” nature of the Issue Report as well as (2) the existence of an optional “Impact Analysis” showing the stage at which this optional Impact Analysis enters the revised process of initiating a PDP will be added. The WT has stated that this change will not be completed until the end of the process, following adoption by the Board, so that final and professionally developed graphics can be included in the PDP Manual. However, the Committee suggests that draft graphics be created and made available for review and public comment before they are finalized.
The Committee wishes to thank the WT for adopting the suggestion to identify, in connection with each recommendation, whether the result will be reflected in (A) The By-Laws or Annex A thereto, (B) GNSO Operating Rules, or (C) the new PDP Policy Manual. This same suggestion was made by other commenters and the Committee appreciates its adoption. We also thank the WT for including short titles for each recommendation and substantially adopting the Committee’s proposed short titles. 
Comments on Specific Recommendations

The Committee offers the following comments and questions on some of the 48 Recommendations provided in the Report:

Recommendation 3

We reiterate that developing a PDP manual is advisable, but the manual should not hold up policy development efforts.  An interim working arrangement must be achieved pending adoption of a final Policy Development Process Manual. The WT states that it is unlikely that the manual will hold up the process as it is being developed in parallel to the recommendations and proposed Bylaw changes. This of course begs the question and we believe protection is needed to prevent delays.
Recommendation 4

The WT did not approve, reject or comment on the Committee’s suggestion.  We believe an Issue Report Template is advisable, but many of the listed items to be supplied in the template may not be available until the issue is more thoroughly explored.  These include “supporting evidence”, “economic impact”, and “effect on competition and consumer trust”.  If the GNSO wants to explore these issues, then the more appropriate mechanism might be the Impact Analysis.  In most cases, the Template should be limited to defining the issue, identifying problems, and providing the rationale for investigating whether policy development is needed.

Recommendation 5

See comment on Recommendation 3; we reiterate that policy development efforts should not be delayed while a PDP manual is being finalized and adopted. While the WT has commented (as to Recommendation 3) that it does not believe a delay is likely, we believe as a prudent measure that an interim arrangement be developed to ensure the policy development process is not impacted by the development and finalization of the PDP manual. 
Recommendation 6

The Committee remains concerned that the request for the ICANN Staff Manager to express an opinion as to whether the PDP should be initiated may be beyond the responsibilities of ICANN Staff. While the WT believes that the staff opinion is not binding and can be disregarded by the GNSO Council, we believe this opinion tends to inject an extra step and would tend to prejudge matters before an appropriate policy airing. 

Recommendation 12

The Committee appreciates that the WT has agreed to clarify that the GNSO Council may consider workshops, but that it is not required to do so prior to voting on the initiation of a PDP.

Recommendation 14
The Committee reiterates that the WT should clarify what recommendations will enable the PDP process to move more quickly. We understand that “faster” PDPs in general (without a designated fast-track process) are a goal of the WT; however, it remains to be seen whether the recommendations will actually result in PDPs being completed more rapidly. In fact, as previously stated, the mechanisms contained in the recommendations may likely slow down the PDP process.  Therefore, we believe the development of a fast-track process now (rather than waiting for the GNSO to assess whether to create one later) would ensure greater efficiency and timelier decision-making. 
Recommendation 15
The Committee remains concerned that codifying the practice of allowing any Council member to request a deferral of the initiation of the PDP for one Council meeting may result in additional delays. Discretion should be limited in terms of allowing for these delays. 
Recommendation 18
The Committee appreciates the substantial progress on this issue. The key is setting a reasonable time frame for development and approval of the charter to ensure that this task is completed quickly so that the substantive work of the Working Group is not delayed.

Recommendation 20
We appreciate the substantial progress on this issue. The Committee requests that additional language be added explaining how to best involve the ACs and SOs in a PDP. In addition to explaining how input should be sought, we suggest that details be included for the manner and timeframe in which the WG should respond to AC and SO comments.

Recommendation 23
We reiterate our view that the recommendation should clarify who may, or who is responsible for, suggesting and developing such alternate processes, as well as the approvals required to implement such processes instead of a Working Group. Relying on GNSO Council discretion is insufficient to address the concerns raised. 

Recommendation 28
We appreciate the progress made on this issue, but believe that the WT’s suggestion that the timetable can be modified for “exigent circumstances” begs the question unless the exigent circumstances are limited and defined in such a way that delays are avoided. 
Recommendation 37
We continue to believe that the deferral per the request of one Council member apply only to the consideration of the final report, and that, as indicated in our comments on Recommendation 15 above, any deferral relating to the initiation of a PDP should require a ‘second’. Leaving the matter to the discretion of the GNSO Council could delay matters needlessly. Requiring a ‘second’ is a preferred approach.  
Recommendation 38
We appreciate the WT’s recommendation that the PDP Manual should include guidelines for Working Group recommendations that do not represent a full consensus.  We continue to believe it would be helpful for the Council to develop standards and definitions to gauge the level of assent along these lines, e.g. Strong Consensus, Rough Consensus, No Consensus.  
Recommendation 39
The Committee is pleased the recommendation was adopted. 
Recommendation 40
The Committee does not believe that there should be any delay in determining fair voting thresholds and is disappointed that the WT plans to delay consideration of this issue. The fairness of the processes is directly tied to the voting thresholds and, as such, whether or not the voting thresholds should be revised should not wait for the next GNSO review.  Instead, the GNSO Council should remand this topic for further consideration by the PDP-WT with a short timeframe for a recommendation. Waiting until there is more “experience” potentially jeopardizes the fairness of the process.
Recommendation 41
We agree with the suggestion of adopting a supermajority requirement, Provision 13f of the Bylaws should be amended to make it clear that, absent a supermajority, the Board cannot act on its own to initiate policy, and that the matter should be remanded to the GNSO Council. 
Recommendation 44
The Committee is disappointed that the WT has declined to adopt guidelines for WG self-assessment and include the same in the final PDP Manual.  Referring this issue to the GNSO Council Standing Committee and waiting for additional experience with the PDP process leaves the community without the benefit of a current assessment standard. Basic standards could and should be adopted now as a helpful tool subject to amendment after there is more experience with the new PDP process.
Conclusion
Again, the INTA Internet Committee sincerely appreciates the diligence of the PDP-WT in developing this Final Report, and also appreciates the refinements made since the publication of the Initial Report.  However, we reiterate the additional suggestions we have made above, and clarifications we have requested, as these will ease the practical implementation of each recommendation while ensuring the overall improvement of the efficiency and effectiveness of the process.

Thank you for considering our views on these important issues. Should you have any questions regarding our submission, please contact INTA External Relations Manager, Claudio DiGangi at: cdigangi@inta.org.

About the INTA Internet Committee

The International Trademark Association (INTA) is a 131-year-old global organization with members in over 190 countries. One of INTA’s key goals is the promotion and protection of trademarks as a primary means for consumers to make informed choices regarding the products and services they purchase. During the last decade, INTA has served as a leading voice for trademark owners in the development of cyberspace, including as a founding member of ICANN’s Intellectual Property Constituency (IPC). 

INTA’s Internet Committee is a group of over two hundred trademark owners and professionals from around the world charged with evaluating treaties, laws, regulations and procedures relating to domain name assignment, use of trademarks on the Internet, and unfair competition on the Internet, and to develop and advocate policies to advance the balanced protection of trademarks on the Internet.
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