BC Constituency Position

PDP on Policies for Contractual Conditions: Existing Registries

Introductory statement: 

The BC is concerned that the Task Force has not yet had sufficient access to expert opinions and advice and recommends that as a part of the PDP process, in addition to any written white paper submissions from external experts, that the TF and the TF Chair, supported by ICANN staff, develop an invitational “workshop” approach where panels of experts can be invited to address such topics as competition, dominance, price caps, etc. and respond to questions from the Task Force members. The goal of this approach will be to quickly gather expert advice and information. 

Presenters/speakers for these “sessions” should be largely invited on the basis of providing outside expertise, thus helping to provide information and expert advice; however, some participants in the panels could include, on a limited basis, constituency representatives who also have particular relevant and demonstrable expertise. Balance and transparency should be the objective in developing the panels.  In order to obtain the external experts assistance, it will likely require financial reimbursement for at least brief preparation and actual presentation time. However, to ensure effective and efficient resource management, these sessions can be conducted by webinar technologies/conference call, and the discussions transcribed and published and made available as part of the TF’s work to share these inputs with the full Stakeholder community.

I. General Information about the Submitter 
Name of organization: Commercial and Business Users Constituency (BC)
Contact Person: Marilyn Cade, as Rapporteur for BC

Contact email address: mscade@cox.net
Number of Members of BC: In total, the BC represents well over 55,000 individual businesses and corporations, through a combination of direct membership of businesses and through association membership.  For example, eighty three percent of the BC’s membership is small and mid sized enterprises; one of the BC’s members is an alliance of 60 associations with over 50% of its associations located in developing countries. Many of the companies who are members do business in all five of ICANN’s regions.

II. Background Information about the development of the comments and relevant expertise: 

The BC’s initial comments have been developed based on existing public positions of the BC that have been agreed by BC members. This document provides a high level summary of the BC’s views. 

The BC is composed of companies involved in a wide range of industry sectors, and includes members from multi national corporations, small and mid sized commercial entities and numerous trade associations representing businesses with presence in all five of ICANN’s regions. Member representatives have a wide range of expertise and experience ranging from business development, management, technical, and legal. Some representatives have had extensive experience in regulatory and policy aspects of the introduction of competition and the maintenance of competition in converging markets. 

Given the importance of the issues inherent in this PDP, we expect our membership to remain actively engaged and thus, these comments may be enhanced further by the BC membership.  Thus, they are still active on the BC membership list; however, no major changes are expected, although further elaborations or additions may be provided as the PDP progresses. Individual BC members may also, from time to time, file individual comments. Where that occurs, the comments of the BC may take note of such individual comments. 

III. Response to Terms of Reference
1. Registry agreement renewal
1a. Examine whether or not there should be a policy guiding renewal, and if so, what the elements of that policy should be.

It is the view of the BC that there should be a set of policies that govern registry agreements, developed by the GNSO, through a PDP process which provides for consultation with the community. Included in those polices should be a policy that guides the decisions related to renewal of registry agreements in the generic TLD space, whether these are sponsored, open, restricted, or other categories. 

The elements of such a policy should include, among other elements, establishing an environment which promotes competition among registries and both competition and co-existence in the underlying registry infrastructure.  Policy recommendations are the purview of the GNSO and will, once developed, be subject to acceptance by the ICANN Board. To promote appropriate levels of business certainty and investment, the registry agreement should be of a reasonable length. It possible that an initial term might be between 7 and 10 years, with subsequent awarded terms of 5 years.

In general, the BC members do not support presumptive renewals for gTLDs; we find that presumptive renewal is inconsistent with the objective of promoting competition.  They do agree that there can be different renewal standards, depending on characteristics of a registry. For instance, it may be appropriate to have different renewal qualifications for sponsored TLDs where there is a significant investment of a sponsoring organization in policies for the TLD.  Such a possibility should be further examined during the PDP process. 

The policy should address the different considerations of stability that are inherent in the role of a registry in operating a TLD, and in providing underlying infrastructure for said operation.  Competition is important for promoting the stability of the Internet through promoting diversity of infrastructure.  ICANN should therefore take seriously the need for a considerable degree of “choice” in registry infrastructure.  In decisions on renewal of contracts a key question should be how the renewal, or re-bid, contributes to the investment in new registry infrastructures that can support further competition at the registry infrastructure level.  

To restate, the BC does not support an “automatic” or presumptive right of renewal. As the .net bid illustrated, there are tangible benefits in having a competitive process, even if the TLD is re-awarded to the incumbent, as happened with .net.  In particular, significant improvements in commitments and in pricing to registrars resulted from the competition process. The BC again notes the appropriateness and the need for special consideration of the circumstances of sponsored, due to their policy role as sponsoring entities. 

Comparisons have been made with renewal policies in other industries, especially telecommunications.  While there are some common considerations around renewal of contracts between these industries and registries, such as recognition of the importance of business certainty, the presumption for renewal in these industries arises because they involve capital-intensive investments in very long-life assets and often include high licensing or authorization fees of hundreds to millions of dollars, which is not the case with gTLD registries. Many countries require additional provision of services or investment, such as contributions to a universal service fund, or build out in high cost areas, as a requirement to qualify for a license, and some countries require a very strong failsafe provision before providing the authorization or license.  Similar requirements are not imposed on gTLD registries.

It should also be noted that a presumption of renewal is not the norm for supply of services in most industries.  If anything, there is a presumption of competition for provision of services at the conclusion of a contractual term, and provision of registry services to ICANN should be no different.

1b. Recognizing that not all existing registry agreements share the same Rights of Renewal, use the findings from above to determine whether or not these conditions should be standardized across all future agreements.

The BC is well aware that not all existing registry agreements share the same rights of renewal, however, we do not believe uniformity in this area is appropriate or necessary.  We have noted that sponsored registries require special consideration, due to their role as in developing a community to support the launch of a TLD, the role in policy development and the delivery of services to the “sponsoring community”. 

We do not support a “one size fits all” approach to this issue but would suggest that renewal terms within the different categories of TLDs should be consistent.

2. Relationship between registry agreements and consensus policies
2a. Examine whether consensus policy limitations in registry agreements are appropriate and how these limitations should be determined.

Consensus policies are recommendations that are built on the hard work of the community to reach agreement. It is not simple to reach consensus, and when such policies are developed, it is in the context of the participation of all parties, including the active and full engagement of the registries themselves, as well as other constituencies. The BC believes that consensus policies are appropriate. 

Consensus policies should be applicable from the time of renewal of the contract.  This would ensure that they were not applied retrospectively and would give the registry considering whether to seek renewal the option of not doing so if it had major concerns in relation to consensus policies.

Overall, the BC does not see a rationale for using contractual terms to limit consensus policy in registry agreements.  The BC would like to hear what justifications exist for creating exceptions to consensus policy. The BC is very concerned that to date, ICANN staff have sometimes chosen to create contractual terms, rather than taking the responsibility of raising an issue to the GNSO and seeking guiding policy. 

2b. Examine whether the delegation of certain policy making responsibility to sponsored TLD operators is appropriate, and if so, what if any changes are needed.

The BC is a strong supporter of the function of sponsored TLDs, and has seen the evolution of this concept as a very positive step for the introduction of new TLDS in a way that we believe can contribute to limiting the need for duplicate and non productive protective registrations. We support the role of the sponsoring entity in the development and implementation of certain policies and the continued need to publish these proposed policies at the time of the registry application for consideration by the broad community.

It is possible that there needs to be more clarity in what limitations on policy making exist for sponsored TLDs, but in general, we support the delegation of certain limited policy making responsibilities, keeping in mind the need to maintain end to end interoperability, and the security and stability of the Internet, and the need to have full transparency on what the policy scope is, and what limitations exist, and what remediation mechanisms ICANN has. Sponsored gTLDS should not be exempt from consensus policy, for instance.    And of course, policies need to be consistent with ICANN bylaws. 

3. Policy for price controls for registry services
3a. Examine whether or not there should be a policy regarding price controls, and if so, what the elements of that policy should be. (: examples of price controls include price caps and the same pricing for all registrars)

The BC supports the concept of having pricing guidelines, and in particular, a ceiling above which prices cannot be raised, without public notice and the presentation, to the board, of justification for such increases.  This is particularly the case for TLD operators that are able to price substantially above cost, i.e. that are in a dominant market position, or that are able to use the dominant market position in other ways that may create other barriers to market success by competitors.  This is not an undue burden upon a registry. It may be appropriate to have certain restrictions that apply to registries of certain size or certain characteristics – such as being a sponsored gtld, or being a very small TLD, or being a very large TLD with dominance or market power.   Fairness in competition does not always equate to “equal” treatment.  

When prices are raised, there should be sufficient notice to the community in a public process. 

3b. Examine objective measures (cost calculation method, cost elements, reasonable profit margin) for approving an application for a price increase when a price cap exists. 

The BC believes that it is possible for such objective measures to be developed and taken into account in approving an application for a price increase when a price cap exists. In general, to date, the responsibility for developing a rationale, and supporting argumentation has rested with the registry, and some limited openness has been given to accepting comments from others on the rationale.

In broad terms, the onus should be on the registry to demonstrate that the price cap results in the registry being forced to price below cost.  The definition of cost should include an allowance for a reasonable rate of return, taking into account the degree of risk inherent in the registry business.

Establishing a framework upon which to base such decisions would be helpful. To support that framework development by the GNSO, it would be helpful for ICANN to provide financial support to the GNSO to consult external independent experts to advise the GNSO in its consideration of these issues.  The BC has provided a suggestion for such an approach in its introductory statement to this comment.

4. ICANN fees
4a. Examine whether or not there should be a policy guiding registry fees to ICANN, and if so, what the elements of that policy should be.

There should be a policy guiding registry fees to ICANN. Among those elements should be that staff does not add in additional fees for services or programs that are not already an approved part of the ICANN Operational Plan and Strategic Plan. Neither Registries nor ICANN should use the registry negotiation process to establish new charges to support non registry services. 

Registry fee negotiations should also not be used to create undue financial dependence upon a single registry, at the expense of destabilizing ICANN’s budget when payment is delayed, or withheld.  Fees – in structure, in purpose, and in amount -- should be published for public comment as part of the registry award process.  When the Operational Plan and Strategic Plan process creates a form of fee that is deemed by the community, based on public comment process and support from the stakeholders to be part of ICANN’s budget, such fees may include elements that are then made part of the registry fee.  The rationale that has been practiced in the past of allocating different amounts of “special fees” to different registries has not been transparent, and should be made so by ICANN. 
4b. Determine how ICANN's public budgeting process should relate to the negotiation of ICANN fees.

The public budgeting process must be transparent, and provide sufficient detail that the community understands the expenses that ICANN is proposing, and the various forms of revenue/income that can meet that budget. 

5. Uses of registry data
Registry data is available to the registry as a consequence of registry operation. Examples of registry data could include information on domain name registrants, information in domain name records, and traffic data associated with providing the DNS resolution services associated with the registry.

5a Examine whether or not there should be a policy regarding the use of registry data for purposes other than for which it was collected, and if so, what the elements of that policy should be.

There should be policies regarding the use of registry data for purposes other than that for which it was collected. Thus, if data about end users is collected during a registrar/registry interaction in order to complete a transfer, or some other process involving end users, there are very limited situations where there would be any collection of data by a registry, given the “arms length” relationship between registrants and registries, e.g. the intermediary role of the registrar in these interactions. 

All registries should be subject to the process for approval of new registry services, without exception. The BC was involved, as were all constituencies in the development of a balanced set of procedures to deal with the approval of new registry services.  If further refinements are needed in this policy or indeed any other consensus policy, or where there is a lack of policy in a critical area, as has been suggested by the ICANN staff from time to time, then it is the responsibility of the ICANN staff to present a recommendation to the GNSO, noting the areas of clarification needed. And the GNSO should be asked for expedited response in such circumstances,

Overall, the purpose of collecting such data should be limited to the fulfillment of the business functions within the delivery of registry services—e.g. the purpose for which the data is gathered.  

5b. Determine whether any policy is necessary to ensure non-discriminatory access to registry data that is made available to third parties.

In general, the BC supports the need for non-discriminatory access to registry data that is made available to third parties, or that is used by the registry for any purpose other than that for which the data is collected.  In this question, there is no definition of “registry data”, and we would note that is a term that is broader than “traffic data”.  

If there is a rationale not to make such data available, it should be the responsibility of the registry to make the case as to why restrictions are necessary. 

Traffic data itself, depending on what it entails or is used, is a sensitive area. The BC is concerned that a registry may have a unique and unfair ability to exploit traffic data in ways that may limit the development of other services or byproducts by other third parties. Since the traffic data is available to the registry by virtue of their sole source contract with ICANN, the BC believes that there should be appropriate access to traffic data, when such traffic data is aggregated, and gathered by the registry. In the well-known telephone world, users are used to being able to get “white pages” from different sources, not just the “phone company”. This happens because the “data” is required to be made available at non-discriminatory terms and conditions and for only a cost recovery fee in order to promote competitive outcomes. 

6. Investments in development and infrastructure
6a. Examine whether or not there should be a policy guiding investments in development and infrastructure, and if so, what the elements of that policy should be.

Competitive bids in .org and .net have led to commitments and delivery on these commitments in investment in development and infrastructure. If there is a truly competitive environment where registries are always re-bid without presumption of renewal, then the pressure of a competitive bid will support investments in development and infrastructure. 

In the absence of a competitive bid process, then there will need to be guidelines for policy for investment.  Guidelines would need to ensure that investment is sufficient to maintain the stability of infrastructure and ensure quality levels are maintained.  The BC is considering further what the elements of such policy might be. In the end, though, our strong preference is for a mandatory re-bid process, with the awareness that there can be special characteristics for sponsored gTLDs. 

7. Other Issues of concern to BC Members:

Some BC members have noted that ICANN’s board and leadership have mentioned the interest in establishing other sources of revenue. The Contractual conditions for Existing Registries include the process that governs the Reservation Name list. Today, among names reserved are single letters, which have no longer any technical limitations, and can be released and used. Some BC members have asked that the policy on contractual conditions address the release of the single letters, in a managed way, and with the use of an auction model to allocate the names. The proposal by said BC members would provide the revenue from the managed auctions to ICANN itself, to create reserve/contingency funds. 

Given the ongoing pressure that ICANN puts on the registrars and registries for increases in fees, the BC supports policy to guide the release and allocation of the single letter names via a managed auction model. This could represent a significant financial contribution which could contribute considerably to ICANN’s stability, and relieve pressure on the present funding sources to both fund the ongoing budget and the reserve/contingency fund that is needed. Such awards, via managed auctions, should be for a reasonable term of years, similar to the term of years for other second level gTLD registrations. 
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