Comments of the Internet Committee of the International Trademark Association

on the Final Report of the Post-Expiration Domain Name Recovery (PEDNR) Working Group 

April 22, 2011

The Internet Committee of the International Trademark Association (“the Committee”) is pleased to respond to the request for public comment on the proposed final report of the GNSO Post-Expiration Domain Name Recovery (PEDNR) Policy Development Process Working Group (“PEDNR Report”).

Introductory Comments

At the outset, we applaud the initiative taken in the proposed PEDNR Report.  We concur that the issues surrounding Post-Expiration Domain Name Recovery (“PEDNR”) are important ones and commend the efforts of the Working Group in moving forward a list of proposed recommendations to address those issues.  In general, we believe the proposed recommendations solidly address the myriad of issues involving PEDNR.  

While we believe there is great value in moving forward with standardization of the overall process involving PEDNR, we caution that the cost of such actions toward standardization should not be procedures that fail to adequately protect the rights of consumers and brand owners.  As such, we believe that certain recommendations in the Report require further detail and clarification. 

As this issue is of significant interest to the public, including trademark owners, we look forward to the Working Group’s continuing efforts to produce a final PEDNR Report with the necessary specificity to properly understand and implement the Report’s stated goals.   

Recommendation #1: Define “Registered Name Holder at Expiration” (RNHaE) as the entity or individual that was eligible to renew the domain name registration immediately prior to expiration. If the domain name registration was modified pursuant to a term of the Registration Agreement authorizing the modification of registration data for the purposes of facilitating renewal, the RNHaE is the entity or individual identified as the registrant immediately prior to that modification.

Comment #1:  We support the first definition provided for Registered Name Holder at Expiration (RNHaE) as the entity or individual that was eligible to renew the domain name registration immediately prior to expiration. However, the second definition provided for RNHaE is less clear (i.e. the entity or individual identified as the registrant immediately prior to a modification of domain registration data, that was made pursuant to a term of the Registration Agreement authorizing modification for the purposes of facilitating renewal). We recommend clarifying the applicability of the second definition of RNHaE or the supporting rationale.
Recommendation #2: For at least 8 consecutive days, at some point following expiration, the original DNS resolution path specified by the RNHaE, at the time of expiration, must be interrupted and the domain must be renewable by the RNHaE until the end of that period. This 8-day period may occur at any time following expiration. At any time during the 8 day period, the Registered Name Holder at Expiration may renew the domain with the Registrar, and the Registrar within a commercially reasonable delay, will cause the domain name to resolve to its original DNS resolution path.

Comment #2:  The overall recommendation appears reasonable, but it does include a few vagaries that need to be spelled out in greater detail.   The beginning of the 8 day period is not specified, rather stating that the period is at some point following expiration.  Secondly, the timeframe in which the registrar must have the domain resolve to its original DNS path is not specified, just stated as “within a commercially reasonable delay.”  The recommendation also fails to spell out the meaning of the “original DNS resolution path”, raising the question, at what point is the domain owner allowed to modify that DNS path?

Recommendation #3: The RNHaE cannot be prevented from renewing a domain name registration as a result of WHOIS changes made by the Registrar that were not at the RNHaE’s request. [Final wording will need to exempt cases where renewal will not be disallowed due to fraud, breach of registration agreement or other substantive reasons.]

Comment #3:  We believe it is necessary to modify this recommendation so that it is clear that the renewal is in the name of the RNHaE, not the registrar or a third party.

Recommendation #4: All unsponsored gTLD Registries shall offer the Redemption Grace Period (RGP). For currently existing unsponsored gTLDs that do not currently offer the RGP, a transition period shall be allowed. All new gTLDs must offer the RGP.

Comment #4:  Requiring the RGP process in all new gTLDs and requiring it in all existing unsponsored gTLDs is a positive step.  There are some areas for improvement, however.  There is no requirement that the RGP be a standard time frame.  Having the RPG time period and process at the discretion of the Registrar is likely to cause confusion to the consumer.  We suggest that the RGP should be the same across all registrars and inquire as to whether there is a reason why it should only apply to unsponsored TLDs?

Recommendation #5: If a Registrar offers registrations in a gTLD that supports the RGP, the Registrar must allow the Registered Name Holder at Expiration to redeem the Registered Name after it has entered RGP.

Comment #5:  It appears that this feature would benefit the domain holder if the domain holder is not required to pay the RGP fee in addition to the PEDNR fee.

Recommendation #6: The registration agreement must include or point to any fee(s) charged for the post-expiration renewal of a domain name. If the Registrar operates a website for registration or renewal, it should state, both at the time of registration and in a clear place on its website, any fee(s) charged for the post-expiration renewal of a domain name or the recovery of a domain name during the Redemption Grace Period.

Comment #6:  We concur with this recommendation that all fees should be clearly pointed out on the web site and registration agreement.

Recommendation #7: In the event that ICANN gives reasonable notice to Registrar that ICANN has published web content providing educational materials with respect to registrant responsibilities and the gTLD domain life-cycle, and such content is developed in consultation with Registrars, Registrars, who have a web presence, shall provide a link to the webpage on any website it may operate for domain name registration or renewal clearly displayed to its Registered Name Holders at least as clearly as its links to policies or notifications required to be displayed under ICANN Consensus Policies. 

Comment #7:  We agree with this recommendation but submit that it could be strengthened by additionally recommending that registrars be required to include a reasonably prominent link to the “Domain Life-Cycle” document in question within renewal reminder emails to registrants.

Recommendation #8: ICANN, with the support of Registrars, ALAC and other interested parties, is to develop educational materials about how to properly steward a domain name and how to prevent unintended loss. Once developed, Registrars are expected to link to or host that information on its web site, and send to the registrant in a communication immediately following initial registration as well as in the mandated annual WHOIS reminder. Such information should include a set of instructions for keeping domain name records current and for lessening the chance of mistakenly allowing the name to expire. [Need to refine wording: expression “include a set of instruction“ to include pointing to appropriate location where instructions can be found; pointing to ICANN registrant education site.]

Comment #8:  We submit that this recommendation could be strengthened by replacing “are expected to” with “must”.  As for the bracketed wording, to ensure consistency and that best practices are updated it would be best to have registrars include a link to a web page at the ICANN site as opposed to their linking to their versions of the document.

Recommendation #9: The registration agreement and Registrar web site (if one is used) must clearly indicate what methods will be used to deliver pre- and post-expiration notifications, or must point to the location where such information can be found. What destination address/number will be used must also be specified, if applicable. 

Comment #9:  We concur that registrants should be told ahead of time how the Registrar will communicate with them, and to make this more likely the notification method should be detailed in the registration agreement or conspicuously on a “click-through” page that a registrant must review and acknowledge by clicking a button.  The notification method explanation should include a suggestion that registrants save the registrar’s notification email address as a “safe sender” to avoid notification emails being blocked by spam filter software.

Recommendation #10: Subject to an Exception policy, Registrar must notify Registered name Holder of impending expiration no less than two times. One such notice must be sent one month or 30 days prior to expiration (±4 days) and one must be sent one week prior to expiration (±3 days). ). If more than two alert notifications are sent, the timing of two of them must be comparable to the timings specified.  It is the intention to have an exception policy, allowing the Registrar to substitute alternative notification patterns, but this still needs to be defined. 

Comment #10:  The proposed notification timeframes seem reasonable.  Allowing exceptions for registrar business models that do not allow for the notification timeframes suggested in Recommendation 10 is acceptable in theory but we believe it needs further fleshing out as to application.

Recommendation #11: Notifications of impending expiration must include method(s) that do not require explicit registrant action other than standard e-mail receipt in order to receive such notifications.
Comment #11:  We concur with this recommendation as written.

Recommendation #12: Unless the Registered Name is deleted by the Registrar, at least one notification must be sent after expiration.

Comment #12:  We recommend that the final notification sent by a registrar prominently indicate “FINAL NOTICE” or some other phrase that makes it clear that it is the registrant’s last opportunity to salvage the domain name.

Recommendation #13: If at any time after expiration when the Registered Name is still renewable by the RNHaE, the Registrar changes the DNS resolution path to effect a different landing website than the one used by the RNHaE prior to expiration, the page shown must explicitly say that the domain has expired and give instructions on how to recover the domain.

Comment #13:  We concur with this recommendation and further recommend that the Registrar include a link on the changed page to connect to the renewal site for the domain name.

Recommendation #14: Best Practice: If post-expiration notifications are normally sent to a point of contact using the domain in question, and delivery is known to have been interrupted by post-expiration actions, post-expiration notifications should be sent to some other contact point associated with the registrant if one exists.

Comment #14:  We concur with the recommendation but add that notification should be sent to all other points of contact associated with the registrant if more than one other alternative point of contact exists in the record.

Thank you for considering our views on these important issues. Should you have any questions regarding our submission, please contact INTA External Relations Manager, Claudio Digangi at: cdigangi@inta.org
