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Hogan Lovells comments to ICANN on the Preliminary Issue Report on the current state of the Uniform Domain Name Dispute Resolution Policy ('UDRP')

Introduction

Following publication by ICANN of the Preliminary Issue Report on the current state of the UDRP on 27 May 2011, Hogan Lovells would like to make the following comments.  Hogan Lovells is an international law firm with over 2,500 lawyers and more than 40 offices worldwide, and acts for numerous brand owners and Internet players. 

Hogan Lovells supports the findings of the Preliminary Issue Report and is not in favour of a policy development process ('PDP') on the UDRP at this time.  Whilst we acknowledge that the UDRP has been in place for a significant length of time without being amended, we believe that it has evolved well with time and we do not think a PDP is necessary at the present time with the impending rollout of new gTLDs.  With the advent of new gTLDs we have a number of new and untested RPMs, often described as a tapestry of solutions.  A PDP could serve to pull the rug out from under the UDRP, the one and only tried and tested RPM, thus to dabble with it now would be dangerous for all concerned.   

Comments on the UDRP and the Preliminary Issue Report

Hogan Lovells believes that the UDRP provides a very solid framework for effective resolution of domain name disputes, which in many cases is far more practical and appropriate than resorting to costly and lengthy litigation. Whilst it has not been reviewed to date, the UDRP has nevertheless evolved since its inception, one only needs to look at the WIPO Overview 2.0 of March 2011 to see first hand evidence of its evolution.  It has become the highly regarded mechanism for combating cybersquatting that we know today; it is generally seen to be rapid, efficient, transparent and fair.  It is recognized as one of the successes of ICANN.

One of the main strengths of the UDRP is the consistency it provides in terms of decision making, as reflected in the large body of published decisions which, even though they are not binding, generally ensure consistency; we fear that this consistency could be affected by attempts to revise the UDRP.  The ICANN Webinar of 10 May 2011 on the current state of the UDRP brought together a wide range of experts in the UDRP and its administration including representatives of UDRP providers, registrars, ICANN Compliance Staff, domain name panelists and counsel to both complainants and respondents as well as academics.  To echo the comments of many, in fact almost all, of the speakers at the ICANN webinar of 10 May 2011, Hogan Lovells is concerned that revising the UDRP could be harmful rather than beneficial and result in undermining its effectiveness.   There was broad agreement that the UDRP has won international respect as an expedient alternative to judicial options and that only the rarest of the tens of thousands of UDRP decisions had been successfully challenged in court; a huge tribute to the success of the system.   As such the overwhelming sentiment from the UDRP Webinar is that although the UDRP is not perfect it should be untouched and we echo this.

The ICANN Preliminary Issues Report accurately reflects the opinions of the community as presented in the UDRP provider questionnaires and during the ICANN webinar.  Hogan Lovells agrees with the Preliminary Issue Report's conclusion and is against initiating a PDP on the UDRP at this time.  

Moreover with the launch of new generic Top Level Domains (gTLDs) just around the corner, Hogan Lovells feels that the UDRP is an island of certainty across the hundreds of jurisdictions and in the constantly evolving internet landscape that will shortly change beyond recognition.  As such it is important that everyone in the domain name industry, whether rights holders, consumers and registrants, registrars or domain name registries, may continue to rely on the UDRP, at least in the short term.  Given the momentous change on the horizon, Hogan Lovells feels that it would be unwise to embark on revising the substantive wording of the UDRP at the present time, although that is not to rule out a review several years from now, once the first round of new gTLDs have been in operation for a while and any new issues have had a chance to emerge.

Indeed, what would seem sensible in the circumstances would be to wait for the launch of new gTLDs and then, perhaps when the URS is due for its review, an expert group could gather and consider the effectiveness of the newly created RPMs and how they interact with the UDRP.  At that point, with clear factual data to hand, either or both the URS and UDRP could be considered for review.

In the meantime we would encourage ICANN to focus on the practice of cybersquatting ook into:

(a) the conduct and compliance of certain registrars with dubious behaviour,

(b) the process drivers and beneficiaries of cybersquatting,

(c) registry involvement in implementation of decisions as a means to process domain name transfers post UDRP decision, and

(d) last but not least review the systematic abuse by bad faith registrants of proxy services.

Conclusion

There are of course two sides to every coin: On the one hand arguments that there is a lack of due process and protections for free speech therefore a review is needed - although it has to be said that there is a fair use defence in the UDRP Policy under 4(c) if there is genuine non commercial use.  On the other hand claims that the process is inefficient to rights holders and there is a disproportionate cost to brands as compared to squatters.  We all need to be careful what we wish for.  The UDRP by definition is a consensus policy and thus should only be revised by consensus.  How one can get such consensus will be a difficult and tortuous route, perhaps a search akin to that of the Holy Grail.  One only needs to take a look back at the 2003 Issues report on the UDRP Review and its conclusions, namely that the revision of the UDRP is likely to be contentious, that there are not many areas amenable to achieving consensus, that whilst there are some areas where improvements may be possible there was no urgent need for revision and the GNSO Council had other issues on its plate.  It would seem to us that not a lot has changed since then and there is no clear argument and reason for a PDP today. 

Hogan Lovells would like to take this opportunity to congratulate ICANN on the success of the various measures taken to enter into dialogue with the community and elicit feedback on the current state of the UDRP, in particular the informative ICANN webinar which allowed a wide range of community members to put their perspectives forward, and in turn on preparing a Preliminary Issue Report that balances the different interests of members.    We look forward to the Final Issues Report.

In conclusion, Hogan Lovells agrees with the findings of the ICANN Preliminary Issue Report and we do not think there should be a PDP on the UDRP at this time.  In the UDRP we already have a successful dispute resolution mechanism and we should not risk compromising this.  Whilst it is not perfect on the whole it works well for all concerned.  ICANN should focus today on the process drivers and beneficiaries of cybersquatting.  

Yours faithfully
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David Taylor

Partner, Head of Hogan Lovells Domain Name Practice
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