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The Internet Committee (the Committee) of the International Trademark Association (INTA) appreciates the opportunity to provide comments on the “Privacy Proxy Registration Services Study Report” (the Report).  

Comments on the Executive Summary
The Committee notes the Executive Summary of the Report is almost exclusively devoted to providing background information on the Whois system, Whois privacy services and Whois proxy services.  Only the last sentence contains any information on the quantitative results of the Study.  As a result, we recommend that the Executive Summary place a greater emphasis on the empirical results of the study and make greater use of citations to refer readers to background material that may be helpful to those not as familiar with Whois.

In particular, the Executive Summary should incorporate any other important conclusions of the study, including the study’s note that the true percentage of domain names registered using privacy and proxy services may well be higher than the 18% figure that resulted from the study.

In addition, the Executive Summary should specify that, in order to quantify−for the first time− the prevalence of registrations made under a privacy or proxy service, the Report was based on a statistical sampling plan, and in particular note that the statistical sampling was of domains in existence as of March 2009, such that the Report—as it notes—may if anything undercount the proportion of domains registered using proxy services if, as many observers of the domain name system would agree, there has been an increasing trend toward proxy registrations. 

Finally, the Executive Summary should highlight the interdependency between this Report and the other studies that are under consideration or are being conducted by ICANN concerning the Whois system, including, for example, the proposed studies concerning (i) the degree to which privacy and proxy services are being abused to shield the identity of registrants who are engaged in illegal or harmful Internet activities and (ii) the level of compliance by these privacy and proxy services when they are required to reveal non-public contact information.

Comments on the Report
There are several places in the Report where the methodology should be clarified to better understand the results and to determine whether they accurately reflect the prevalence of domain names registered using a privacy or proxy registration service:

1.
Initial Classification

For example, the Report identifies the three “clues” by which domain name registrations were initially classified as a potential privacy or proxy domain name registration.  One such clue is where multiple domains contained the same registrant name, organization or address.  The Report should explain whether there was some minimum number of domain name registrations falling in this category necessary to initially classify at least one of those registrations as potentially employing a privacy or proxy service.  If there was such a minimum number required under the initial classification, the higher the minimum, the more likely that some privacy or proxy registrations were not classified accurately.

Significantly, the Report indicated that the majority of cases classified in the “highly likely” category satisfied two, if not three of the potential criteria.  As there was no set requirement, presumably subjective criteria were taken into account as well.  An explanation of what those criteria were and how they were applied should be included.  Further, the Report should state clearly whether a domain name registration that met only one of the three criteria could be initially classified as using a privacy or proxy service and, if so, the circumstances under which one criteria was deemed sufficient.

2.
Final Classification

The Report also explains the second stage whereby a final classification was assigned.  It explains that, in order be classified as a privacy or proxy registration, the National Opinion Research Center needed to be “fairly certain” of the designation.  The Report should explain why such a threshold was chosen and how it was applied.  It should also note that, the higher the threshold for being classified as a privacy or proxy registration, the more likely it is that the ultimate number undercounts many actual privacy or proxy registrations.

The Report also notes that 47 of the 2400 records chosen for study could not be extracted.  The Report should mention how this could have occurred (such as that the registrations had expired since the time of the statistical sampling). The Report should state whether those records were removed from the study, resulting in a somewhat smaller sampling base, whether they were replaced with new domains, or whether those records were included but were not counted as a privacy or proxy registration.  If the latter, the reason for this approach should be provided.

3.
Classification as Privacy or Proxy

The Report indicates that 91% of the registrations identified as employing a privacy or proxy services had no information to identify the “beneficial user.”  We are uncertain what this means and why this criterion was selected.  We suggest that the Report include a more detailed explanation of how this classification was made.  In our experience, privacy registrations frequently identify a beneficial user whereas proxy registrations never do.  Accordingly, the 91% figure may in fact simply be the frequency of proxy registration in instances where either a proxy or privacy service was employed.  To the extent to Report distinguishes between privacy registrations and proxy registrations, the Report should explain the reasons for such a distinction.

Conclusion

The Committee believes that the increasing use of such services in recent years, accompanied by the lack of adequate compliance and contractual terms governing such services within ICANN agreements, has resulted in increased consumer harm arising in part from the criminal and fraudulent abuse of intellectual property on the Internet. Therefore, we believe it will certainly be helpful to any discussion and resolution of such issues to have a comprehensive, objective and quantifiable understanding of the extent to which privacy and proxy registration services are being employed, as well as the results of the other studies being conducted or under consideration by ICANN regarding the gTLD Whois system.
Thank you for considering our views on these important issues. Should you have any questions regarding our submission, please contact INTA External Relations Manager, Claudio Digangi at: cdigangi@inta.org
