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People do not use cannon to shoot birds









   


～From German legal proverb 

Human society has a long history of using the court system to solve disputes.  Although the courts have the authority to solve disputes and enforce decisions, the court system is not fit for the rapid pace of the Internet era.  Thus, the Internet community developed the Uniform Domain Name Disputes Resolution Policy (UDRP) to deal with domain name disputes.  UDRP successfully solves many domain name disputes every year.  However, UDRP is also used to resolve many cases where there is little or no dispute.  So why use the dispute resolution policy for those cases without any genuine issue or dispute?  Using UDRP against those cybersquatters who do not want to defend themselves is like using a big cannon to shoot birds. Consider the cybersquatter who registers domain names that are confusingly similar to a trademark:  He spends less than $10 dollars per year for the domain names, but the trademark owner must spend 100 times that expense to initiate a single UDRP proceeding to defend his trademark, not including attorney’s fees. Moreover, if the cybersquatter registers hundreds of such domain name, then the trademark owner may need to file hundreds of UDRP complaints.  The cost difference between the cybersquatter and trademark owner will amplify 100 times again.  This simple example tell us that the illegal cybersquatter spend $1,000 to confuse the public and trademark owner, the legitimate trademark owner is forced to spend $100,000 to defend the public and himself.  We cannot suppress ourselves to ask where the justice is in the Internet world.  When mark owners in a real world can not afford to police their marks in the Internet, the Internet environment become unreliable to the public.  This will also undermine the integrity and future development of the Internet.  Thus, although it is the obligation of the mark owner to police its mark, it is also the duty of the Internet community to provide an effective system at a reasonable cost to solve disputes.   

The Uniform Rapid Suspension System (URS) is created for this purpose and is required for justice in the Internet.  It significantly reduces the cost for the trademark owner to police its trademark, and more effectively to strike cybersquatters down.  Some comments worry that URS would become a "guilty until proven innocent" system, and damage businesses.  Some comments express concern that URS opens the door to reverse domain name hijacking.
  Actually URS has at least three critical safeguards to protect legitimate domain name registrants and to resolve that worry or concern:

1. The burden of proof is clear and convincing, which is higher than the preponderance of the evidence in UDRP, even in the default case.  Although mark owners can initiate the URS proceeding with lower cost, he or she has to meet the higher standard of proof.  The higher standard of proof plays a role to protect innocent registrants from arbitrary attack in the system.  To say URS is a "guilty until proven innocent" system is totally a misunderstanding of URS.  

2. A losing registrant may request reconsideration on the original record by a URS ombudsman on the grounds that the decision was arbitrary and capricious or an abuse of discretion by the Examiner.  There is no such special protection mechanism in UDRP. In addition to the reconsideration mechanism, the losing registrant may also initiate a de novo proceeding in a court of appropriate jurisdiction.  This is to say that while providing the mark owner a different tool to protect their mark in the domain name field, the registrants also have a different way for legitimate registrants to defend their rights. 

3. URS has low tolerance for abusive complaints.  If a complainant has been held to have filed abusive complaints on three occasions, the complainant will be barred from utilizing the URS for a one-year period following the date of the last abusive complaint.  Thus, it will be a tough consequence for a mark owner to play games under URS just because URS has lower proceeding fare.

In addition to the triple safeguards for the legitimate registrants, URS has some fewer benefits for trademark owner than UDRP.  For example: the final decision of URS only causes the suspension of the domain name. It cannot cancel or transfer the domain name, and the suspension is limited to the rest of the registration term of the domain name, not forever.  All these features make it a supplemental tool for the mark owners to police their marks, and contribute to the public good on the Internet, not to replace the original function of UDRP.                         
Based on foregoing, we are sincerely in support of URS, and request the ICANN to implement URS as soon as possible.        
♦  Judge of Taiwan Miaoli District Court in Taiwan, now is pursuing his LLM Degree for Intellectual Property Law provided by the John Marshall Law School in the United States.  The comments here is his personal opinion, and does not reflect the position of his Court and School.   


� Comments on URS, See Icann, New gTLD Program Uniform Rapid Suspension (URS), Summary of Comments. Downloaded from � HYPERLINK "http://www.icann.org/en/topics/new-gtlds/summary-analysis-urs-comments-04oct09-en.pdf" ��http://www.icann.org/en/topics/new-gtlds/summary-analysis-urs-comments-04oct09-en.pdf�. 
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