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Re: Initial Report on Proposals for Improvements to the Registrar Accreditation Agreement
Dear Members of the ICANN Board:

This comment letter is submitted by the Internet Commerce Association (ICA) in regard to ICANN’s May 28th notice establishing a period for public comments on the Initial Report (IR) on Proposals for Improvements to the Registrar Accreditation Agreement (RAA).
ICA is a not-for-profit trade association representing the direct search industry. Its membership is composed of domain name registrants who invest in domain names (DNs) and develop the associated websites, as well as the companies that serve them. Professional domain name registrants are a major source of the fees that support registrars, registries, and ICANN itself. 
The ICA is an International Member of ICANN’s Commercial and Business Constituency (CBUC). The comments below elaborate on those portions of the IR that are of greatest import to ICA members. ICA participated in the work of Subteams A and B and we commend all the members of the joint GNSO-ALAC Drafting Team for their hard work and diligent efforts on this important subject, and look forward to participating in follow-up efforts based upon the work they have produced.
Executive Summary

In regard to those portions of the IR that are of greatest import to ICA members, we:

· Urge swift adoption of a Registrant Rights and Responsibilities Charter so long as superfluous legal opinions and inappropriate references to retail price regulation have been removed from its text; and also suggest that the Charter be supplemented by the addition of a concise Executive Summary.

· Support further consideration of High Priority suggestions for RAA amendments so long as matters of cost, practicality, registrant privacy, and interface with relevant national laws are adequately addressed; and that contemplated amendments fall within the “picket fence” provision of the RAA that separates matters that are appropriate for RAA amendment from policy changes that must be considered through the GNSO policy development process (PDP).
· Also endorse further consideration of proposals that proxy/privacy services promptly forward allegations of illegal conduct to registrants, and that registrars promptly advise registrants of security breaches that may have compromised their account information.

· Endorse proposed Process B as the most reasonable and efficacious means to facilitate further consideration of potential RAA amendments.

Background on ICA Involvement

ICA was one of the first organizations to call for improvements to the RAA as well as increased and more flexible enforcement tools at the time of the collapse of Registerfly in early 2007. ICA supported the adoption of the revised RAA in spring 2009 based on the understanding that further improvements would be considered through the process that has now culminated in publication of the IR.
Registrant Rights and Responsibilities Charter

The revised RAA adopted in 2009 requires, at Section 3.15, that registrars link to a webpage established by ICANN that identifies registrant rights and responsibilities. The proposed Charter developed by Subteam A fulfills that promise of providing all registrants with a clear and uniform description of their rights and responsibilities.

ICA agrees with the approach taken in the proposed Charter to list all current rights and responsibilities, while leaving consideration of an “aspirational charter” that reflects idealized rights and principles to future development in the context of additional RAA amendments or the GNSO policy development process, as appropriate. However, we must disagree with both the third and final “Aspirational Registrant Rights” listed on page 11 of the IR:

· Registrants today have every right to “expect ICANN to enforce its agreement with registrars”. Listing this as a future, aspirational right implies that it is acceptable for ICANN to fail to adequately enforce the current RAA – but that is entirely unacceptable. The Registerfly collapse revealed that ICANN had not enforced even the most critical aspects of the RAA then in force, including the essential escrow of registrant data, and its enforcement failure abetted registrant abuse by that accredited registrar.  Vigorous contract enforcement cannot be a wish for the future but must be a reality in the present. That said, it is our perception that ICANN’s actual enforcement efforts regarding the RAA have substantially improved over the past several years -- which is all the more reason that such enforcement should not be listed as a future, aspirational goal.
· The aspiration that registrants “have ample opportunity to renew their existing domain(s) at the same rates as new domains” requires both clarification and limitation.  We agree that registrars should, and currently do, provide multiple notifications of pending expiring names and ample opportunity to renew their registrations at publicly noticed prices. However, to the extent that this provision implies that ICANN can set registrar pricing it is entirely inappropriate and outside ICANN’s purview.  ICANN is not and was never intended to be a retail pricing regulator for domains and has no authority to regulate the prices set by individual registrars for domain registrations and renewals, nor the prices paid for domains in the thriving secondary market. The proliferation of multiple accredited registrars has resulted in a highly competitive marketplace in which registrants have the ability to make an informed choice regarding which registrar shall handle their domain registrations and renewals, based upon the combination of pricing and service that individual registrants deem to best serve their needs.
Turning to the proposed Charter contained in Annex D of the IR, we are in general agreement that it is a comprehensive and accurate listing of a registrant’s rights and responsibilities. However, we believe that the length (11 pages) and technical complexity of the Charter may prove daunting for some registrants and that the Charter should therefore start with a concise executive summary of its key provisions to provide registrants with a useful overview that can be supplemented by reading a specific detailed section of the Charter or, if the registrant wishes further guidance, the actual language of the relevant RAA provision accessed via a hyperlink embedded in the Charter.

We also believe that the Charter contains certain conclusions of law that have no place in such a summary document. For example, the Charter states:

As the RAA is between ICANN and a registrar, no one else – including a Registered Name Holder – may sue ICANN or the Registrar to claim a breach of the RAA. (Emphasis added)

To the contrary, a registrant who believes he has suffered material harm due to a failure by ICANN to adequately enforce the RAA or by a registrar’s substantial breach of the RAA could of course file suit against one or both of those parties and it would be for a court of competent jurisdiction to rule on the question of whether the registrant had standing to bring such litigation based on its reliance on compliance with and enforcement of the RAA.

Likewise, the Charter also states:

 “[T]he Registered Name Holder cannot dispute the UDRP provider’s ability to hear a dispute that is otherwise properly brought under the UDRP.” 
We would disagree with that statement to the extent that a UDRP provider has unilaterally elected to institute an expedited or other altered form of the UDRP under its Supplemental Rules or by other means that no longer provides a registrant with a reasoned decision or a reliably uniform process, and we believe that a registrant would have standing to dispute the provider’s ability to hear a dispute under those circumstances even if the action has been properly brought by the complainant.
We recognize that ICANN staff played a large role in aggregating the rights and responsibilities of registrants that exist under the current RAA and commend them for a generally excellent job. But self-serving statements regarding legal issues that may be the subject of future litigation are outside the proper scope of the Charter and should be removed. Therefore, we would strongly urge that the Charter restrict itself to reciting and explaining a registrant’s rights and responsibilities under the current UDRP without venturing into the area of legal opinions. 

RAA Matrix

The 50-page RAA Matrix contained in Annex E of the IR provides a more than comprehensive laundry list of potential issues – more than 100 in all - to be considered as the basis of further amendments to the RAA. Given the extensive length of the list and the uncertainty regarding which of these suggestions will receive further consideration by the GNSO we will not comment extensively on individual topics at this time, since any matters taken up by the GNSO will be subject to further public comment. However, a key point articulated as recently as the Brussels meeting, with which many ICANN Board members concurred, is that it is critical to differentiate policy development from policy implementation. Only a PDP undertaken under auspices of the GNSO is the proper means of developing new policy. While the RAA does implement certain policies, and may do so again in the future, its amendment process can never be a proper vehicle for policy development.
Turning to the one dozen High Priority Topics listed on pp.18-19, we are in general agreement that these are matters worthy of further consideration. We certainly agree that registrars should be prohibited from engaging in “cybersquatting” (#1). However, we strongly question whether there is a need for a contractual definition of this term aside from a cross-reference to the UDRP, given that registrars act in the capacity of registrants when they manage their own domain portfolios. We certainly agree that registrars acting in that capacity should be prohibited from and face sanctions for intentionally infringing on the trademark rights of others, but any definition of cybersquatting must reference and track the UDRP and be limited solely to the type of infringement for which the UDRP provides an administrative remedy.
Also, while we have no issue with the establishment of registrar response timelines in connection with UDRP proceedings, we believe that this matter is most appropriately considered in the context of general, balanced UDRP reform. As for the other suggested topics – including points of contact and registrar duties relating to reports of malicious conduct, registrar responsibilities and relationships vis-à-vis privacy/proxy services, and mandatory registration cancelation for false WHOIS data – we look forward to taking part in future discussions of these topics and are generally supportive of such initiatives so long as they adequately consider and respect registrar capabilities, registrant rights, and the overall cost of the domain registration process. 
Turning more generally to the overall RAA Matrix and issues of Medium and Low Priority, we concur with Subteam B’s decision that recommendations submitted by the law enforcement community should not be incorporated without change. While we agree that law enforcement agencies should have readily available points of registrar contact to submit allegations of malicious conduct by a domain as well an effective means of monitoring registrar follow-up, some of the suggestions submitted by these agencies regarding privacy/proxy services, registrar duties to investigate registrant information, and revelation of registrar business structure raise free speech, practicality, cost, and national law issues that will require further extensive exploration. These same concerns apply to many of the recommendations made by the Intellectual Property Constituency.
As regards additional matters addressed in the Matrix, we question whether there is a need for a Registrar Code of Conduct as registrars are sophisticated business entities and certainly should understand their contractual rights and responsibilities under the RAA. They therefore stand in a different position than registrants, many of whom are not familiar with the RAA and will therefore benefit from adoption and publication of the Rights and Responsibilities Charter discussed above.

Finally, we endorse further active consideration of two matrix items:

· No. 5.3, to amend the RAA to require privacy/proxy services to forward allegations of malicious conduct, cybersquatting, and other illegal conduct to their customers. A registrant using such a service will only have an opportunity to respond to such allegations if he receives timely notice and a meaningful opportunity to respond. One sub-issue will be how to impose such responsibility on a third party service that is not a signatory to the RAA.

· No. 10.3, which would require a registrar to promptly notify ICANN of any security breaches affecting the registrar or its systems, and to notify registrants when there is reasonable evidence that their accounts have been the subject of unauthorized access. Registrants certainly have a right to learn of such significant security breaches so that they may take investigative and protective action in response.
As we note in the Executive Summary of this letter, a critical element in the evaluation of  all potential RAA amendments must be an understanding of the impact of proposed changes on registrars and registrants.  ICANN risks unintended consequences flowing from demands for multiple, extensive changes in registration methods. Any proposal for change must be considered in the context of the demonstrated existence of a significant problem and evaluated in terms of implementation costs, operational aspects, and potential impact on registrars and registrants.

Process Going Forward
We endorse proposed Process B as the most appropriate means of facilitating further consideration of the issues addressed in the Matrix. While we understand the perspective of those Subteam members who support proposed Process A, we have significant concerns in regard to establishing a precedent that groups which are not to be a party to a contract with ICANN nonetheless have a right to engage in direct negotiations on its provisions. Taking this step could open a Pandora’s Box that would encourage future demands by all sorts of outside interest and political organizations. It is also clear that the Registrars Stakeholder Group is staunchly opposed to that approach and that pursuing Process A will lead to confrontation, delay, and ill will, all of which are inimical to expedited consideration of further amendments to the RAA. Process B provides, as it has in the past, multiple opportunities for public comment and feedback that give ample assurance that future RAA amendments will reflect the interests of registrants and other parties affected by the contractual relationship between ICANN and accredited registrars.
Conclusion
We heartily commend all our fellow members of the Drafting Teams for their diligent efforts and the excellent work they have produced. We hope that these comments on the IR are of assistance to ICANN as it considers how to best advance IR recommendations for potential RAA amendments to the next level of consideration, for the benefit of the broad ICANN community and Internet users generally.
Thank you for your consideration of our views on this matter. 

Sincerely,

Philip S. Corwin

Counsel, Internet Commerce Association
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