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Comment #1 [Seth Reiss]:

COMMENTS TO THE ICANN BOARD, MADE ON BEHALF OF THE INTELLECTUAL PROPERTY AND TECHNOLOGY SECTION OF THE HAWAII STATE BAR ASSOCATION, CONCERING THE RECOMMENDATIONS FOUND IN THE FINAL REPORT, DATED 30 JUNE 2005

The following are comments, submitted on behalf of the Intellectual Property and Technology Section of the Hawaii State Bar Association (“Section”), concerning the recommendations found in ICANN’s Final Report, dated 30 June 2005, for a procedure for use by ICANN in considering registry requests for consent and related contractual amendments to allow changes in the architecture or operation of a gTLD registry.  The Section appreciates the ICANN Board allowing it the opportunity to provide these comments.

The Section is composed of members of the Hawaii State Bar, as well as non-lawyer associate members, who specialize or have a specialized interest in intellectual property and/or technology law.  The Section has applied to be a North American member of ALAC, which application is currently under review.  These comments reflect views of those Section members who took the interest to provide comments.  These comments do not necessary reflect views of other Section members or even a majority of the Section members.

Those Section members commenting concur with those constituencies suggesting that the to-be adopted procedure exhibit the characteristics of timeliness and transparency, and that the procedure should afford some mechanism for review, reconsideration or appeal.  The commenting members further believe the process should be applied in a consistent manner, give rise to decisions that are reconcilable, and that there should be accountability on the part of those making the decisions.

Specifically with respect to the recommendations found in the Final Report, the recommendations appear to address the timeliness issue and provide a mechanism for review.  Less clear is how the recommended procedure will promote transparency, consistency and accountability in decision-making.  Absent from the proposed procedure are standards or guidance to prevent over-regulation on the one hand, or insufficient oversight on the other. 

Our members note that the proposed procedure would not attempt to deal with competition issues.  Instead, the procedure would have ICANN staff identify whether a competition issue is present in a proposed registry service.  If a competition issue is identified, ICANN would refer the issue to the appropriate governmental authority or authorities and “have no further responsibility,” while deployment of the proposed registry service would be delayed for 45 days.

Our members appreciate that competition issues implicate policy, and that it is not ICANN’s role to create competition policy.  However competition issues on the Internet are global in their scope, and it is unclear how ICANN will determine to which governmental authority or authorities to refer such issues, or how multiple governmental authorities would work together to address the issues.  Nor it is clear that 45 days is sufficient time to permit a governmental authority to take action that might otherwise be appropriate.

This is of concern to Section members in that there exists a delicate interrelationship between intellectual property rights and competition.  It is important that registry services include mechanisms to safeguard intellectual property rights to an appropriate degree in appropriate circumstances, and no greater and not in other circumstances.  It might be appropriate, therefore, to empower ICANN to stay indefinitely, pending review and consideration by competition authorities, proposed changes to registry services are suggest a high likelihood of injuring competition or intellectual property rights. 

Thank you for your consideration.

Seth Reiss on behalf of members of the

Intellectual Property & Technology Section

Hawaii State Bar Association

Comment #2 [Danny Younger]:

I would like to thank the ICANN Board for allowing the general public to comment upon the procedure to be used by ICANN when considering requests for changes to the architecture or operation of a gTLD registry.  

At the outset, I must state that I am very troubled by the fact that this procedure has been wholly developed not by the GNSO, but rather by the ICANN Staff (which has chosen to incorporate their own work-product into the .net registry agreement prior to the GNSO even posting their own set of recommendations).  The Staff language, as opposed to the GNSO language, also appears in the recently posted .xxx and .cat registry agreements.  Is the GNSO now regarded as nothing more than a mere tool to be used to rubber-stamp the work of ICANN Staff?

Although there are indeed a great many similarities between the Staff recommendations and those of the GNSO, there are still some differences.  So, which language will prevail going forward?  Will the ICANN Board reaffirm the words selected by their own Staff, or will they choose the language developed by the ICANN community through the consensus process?

This, of course, assumes that the process is already a fait accompli, that sufficient thought has been given to the matter, and that we are all basically in accord with the nature of the recommendations tendered by both the Staff and the GNSO.  

Unfortunately, I cannot support either the Staff or the GNSO proposals.  
Allow me to illustrate what’s seriously wrong with both proposals by way of an analogy:

After a period of testing and consumer satisfaction surveys, an automobile manufacturer launches a new model onto a nation’s highway infrastructure.   The model is promoted and is sold in great quantities through a network of dealerships to the general public.  Not long after the launch it is suddenly discovered that a flaw in the electrical system has resulted in instances of harm and even death.  A class action lawsuit is commenced. Corrective actions are taken, a recall is announced, and ultimately some form of settlement occurs.

In this scenario, the market is self-correcting and we witness no regulatory agency acting in a capacity to preclude a manufacturer from releasing its product.  This type of activity typifies the laissez-faire approach that is tacitly written into ICANN’s Memorandum of Understanding with the United States Department of Commerce.  When the MOU states, “This Agreement promotes the management of the DNS in a manner that will permit market mechanisms to support competition and consumer choice in the technical management of the DNS”, we are given to understand that market mechanisms (rather than ICANN regulatory interference), will determine the choices available to consumers.  
As I read through the recommendations on the introduction of registry services, I arrive at the conclusion that a policy has now been chosen which rejects the liberty afforded by the free market principle in favor of the safety of ICANN regulatory micromanagement – a very poor choice indeed.  Doubtless many of you will recall the famous words of Benjamin Franklin who stated: "Those who sacrifice essential liberty for temporary safety are not deserving of either liberty or safety".  If these recommendations are adopted, the Internet Community will have to live with the knowledge that they were willing midwives at the birth of ICANN the Regulator; I, accordingly, must unequivocally reject these recommendations.  

I suggest that we let “safety” result from the workings of the market which will correct whatever temporary and localized harms that may be occasioned, and have ICANN remain at a distance in readiness for any emergency which, after all, is its primary duty under the terms of the MOU:  “Nothing, however, in this Agreement is intended to prevent ICANN or the USG from taking reasonable steps that are necessary to protect the operational stability of the Internet in the event of the financial failure of a Registry or Registrar or other emergency”.  

Emergency ICANN initiatives are to be applauded; ongoing regulatory interference in the launch cycle of business products and services is egregious and is not to be tolerated – I view such action as far beyond the scope of ICANN’s mission.

As a “coordinator” of the DNS, ICANN should be developing a Voluntary Code of Best Practices to govern the introduction of new registry services (that could apply to the entirety of TLD namespace), rather than a Code of Regulations that only applies to the gTLDs. 

Thank you for considering my remarks.

Best regards,

Danny Younger

Comment #3 [Michael Gendron]:

Statement on Recent GNSO and Staff Recommendations 

Regarding New DNS Services

I will not review the history of this initiative that is so freely available on the ICANN and other websites. Additionally, the comments posted on this topic by Danny Younger and others give ample background in the issue of DNS regulation. I would like to make two points:

· ICANN is a private sector body, with a Memorandum of Understanding (MOU) with the USG for technical DNS oversight. As a private sector body, ICANN controls the DSN through contracts with registries and registrars. The MOU was written to promote DNS management through market mechanisms, and assumedly not to create a regulatory agency for the Internet.

· It is clear from both the recent GNSO and staff recommendations that ICANN is moving in a regulatory direction. If the job of technical DNS oversight is to be regulatory in nature then there are better international bodies to carry out that function. ICANN does and should provide oversight via contractual mechanisms. However, if ICANN creates regulatory mechanisms under the guise of contract negotiations and changes they are overstepping their charge as an organization that was created to promote market mechanisms. Making a move into regulation via contract changes endangers the existence of ICANN, and comes close to violating the MOU under which they operate.

I would respectfully request that the ICANN Board closely review the GNSO and staff recommendations, with an eye on creating market mechanisms rather than what appears to be a pseudo-regulatory order. Further, the Board should:

· place the GNSO and staff recommendations under further scrutiny of outside business and government review before taking any action; and

· the recommendations should be reviewed in light of the June 2005 Report of the Working Group on Internet Governance.
While I realize that there is a need for technical coordination, coordination is a long way from regulation. It is my hope that all policies set by ICANN or any other body will let the market decide what is best for the Internet.

Dr Michael S Gendron

Associate Professor of Management Information Systems

Central Connecticut State University

gendronm@ccsu.edu
Comment #4 [Randy Glass]:
Dear Mr. Younger,

Your comments regarding the GNSO (Generic Names Supporting Organization) seem to fortify my own opinion that development continues without clearly formed guidelines and processes.  I continue to promote that this is an unhealthy way to develop a firm infrastructure that will be used for globally acceptable resources.  However, the ‘GNSO Final Report on Registry Services Issue (30 June 2005),’ and all other documentation I’ve seen on the matter of TLD registries don’t seem to be the enactment of new policies, rather they seem to provide input toward further decision-making.

While I fully respect and support the ideals, mission, resolution, and by-laws of ICANN; it seems these things are adhered to on an ad-hoc basis.  It seems that this opinion is reflected by the at-large community, which is why it is increasingly important that individuals such as yourself continue to be involved in the process and provide valuable input toward decision-making.  It also seems that this was the primary reasoning for the Board to initiate the ALAC (At-Large Advisory Committee) and subsequent ALSs (At-Large Structures) which seemingly are being established.  However, it seems this process is also flawed by its own creation.  Given this, it is my opinion that democratic processes are inherently flawed by their creators and those who administer the democracy.  In this, it is evermore important that those involved operate with much greater fortitude than would otherwise be necessary.

Your analogy with the automobile manufacturer is interesting.  I fear that if self-correcting action is not taken, a bureaucratic lawsuit-ridden community will develop to the tune of this analogy.  In the case of a manufacturer, during the design and testing processes, there is usually that ‘one guy’ who points out the flaw.  But, the flaw is ignored, the ‘one guy’ is dismissed or reassigned, and the entire flaw is kept secret due to fiscal concerns.  Eventually, the automobile will cause an accident, blow up, or cause some other unfortunate harm.  At that point, without recourse, the leaders of the organization can claim ignorance while that ‘one guy’ cries out, ‘told you so’.  At that point, nothing matters because it’s now a failed, rather than flawed, product.  The company still makes a profit, but the consumer gets little value for the high cost of association.  In most scenarios, the cause of this phenomenon is greed and delusion rather than naivety.

In closing, I truly hope that the Internet community doesn’t turn into a quagmire of litigiousness.  This is why I stress the concept of perfecting the process before beginning to manufacture.  This concept takes time and input from all spectrums of the community, more akin to the process taken of a test-pilot, rather than that of a sculptor.  Thank you for your input and continued involvement.

Cordially,

Randy Glass

Chief Policy Advisor

America@Large

