New gTLD Recommendation 6 Cross-Community Working Group Terms of Reference

Draft, 23 August 2010 (includes all edits discussed on today’s call)
References
1. GNSO Final Report – Introduction of New gTLDs: http://gnso.icann.org/issues/new-gtlds/pdp-dec05-fr-parta-08aug07.htm (Note recommendation 6 in the section titled ‘SUMMARY -- PRINCIPLES, RECOMMENDATIONS & IMPLEMENTATION GUIDELINES’ as well as the ‘Recommendation 6 Discussion’ found later in the section titled ‘TERM OF REFERENCE -- SELECTION CRITERIA’.
2. New gTLDs Draft Applicant Guidebook, version 4: http://www.icann.org/en/topics/new-gtlds/comments-4-en.htm (Note the portions of Module 3, Dispute Resolution Procedures, relating to new gTLD recommendation 6.)
3. Letter from Heather Dryden, GAC Chair, to Peter Dengate Thrush dated 4 August 2010 regarding Procedures for Addressing Culturally Objectionable and/or Sensitive Strings: http://www.icann.org/correspondence/gac-to-dengate-thrush-04aug10-en.pdf 
4. GAC Principles Regarding New gTLDs, March 2007:  http://gac.icann.org/gac-documents
5. ICANN’s Articles of Incorporation: http://www.icann.org/en/general/articles.htm
6. [Add ALAC statement from CLO/Evan]
Name of the Group
The name of the group shall be ‘New gTLD Recommendation 6 Community Working Group’ or ‘Rec6 CWG’ for short.
Purpose of the Working Group
The purpose of the Rec6 CWG is to provide guidance to the ICANN new gTLD Implementation Team and the ICANN Board with regard to the implementation of recommendation 6 regarding procedures for addressing culturally objectionable and/or sensitive strings, while protecting internationally recognized freedom of expression rights.

The purpose is not to revisit the intended aim of recommendation 6 nor to revisit other established recommendations, but rather to develop implementation guidelines that will address the concerns expressed by the Governmental Advisory Committee (GAC),  including the objective of universal resolvability of the DNS; and the At Large Advisory Committee (ALAC), without affecting the objectivity of the evaluation process (as noted in Principle 1 of Reference Document 1 above, the GNSO Final Report on the Introduction of new gTLDs), established rights (as noted in Principle G, Reference Document 1), and the stability and integrity of the DNS (as noted in Recommendation 4, reference document 1). 
Working Group Tasks
The Rec6 CWG is asked to attempt to perform the following tasks:

The overall objective of the Rec6 CWG is to develop recommendations for an effective objections procedure that both recognizes the relevance of national laws, including laws protecting freedom of expression, and effectively addresses strings that raise national, cultural, geographic, religious and/or linguistic sensitivities to the extent possible. Specific tasks are to:

1. Review the terminology and the dispute resolution procedures related to recommendation 6 in the new gTLD Draft Applicant Guidebook, version 4. (For convenience, relevant excerpts of the guidebook are included in Appendix A and a flow chart of the dispute process in included in Appendix B.) 

2. Deliver a report with any recommendations to the ICANN Board.
Key Assumptions
The following assumptions should guide the work of the Rec6 CWG:

i. Recommendation 6 raises public policy issues.

ii. No one solution may satisfy all stakeholders because there are strongly divergent views on the underlying issues that recommendation 6 seeks to address.

iii. This is not a policy development process as defined in the ICANN Bylaws but rather an effort to explore ways of improving the implementation plan of recommendation 6 in response to GAC and ALAC concerns.

iv. There is no internationally agreed definition of "Morality and Public Order", nor of national, cultural, geographic, religious and linguistic sensitivities.
v. ICANN should conduct its activities in conformity with relevant principles of international law and applicable international conventions. 
Rules of Engagement

The following rule should guide the operation of the Rec6 CWG:  Exchanges should be focused on identifying common objectives and seeking effective solutions rather than repeating previous exchanges or revisiting the initial rationale for Recommendation 6, taking into account any relevant element identified since Rec6 was passed. 

Group Membership & Leadership
The Rec6 CWG will be open to volunteers from all ICANN Supporting Organizations (SOs) and Advisory Committees (ACs) who are willing to constructively contribute to the tasks of the group including individuals.  Participants will engage in their individual capacities unless otherwise stated. The chairs of the GNSO, GAC and/or ALAC or their designees will serve as co-chairs of the Rec6 CWG.

ICANN will provide:

· A designated staff support person to assist the group

· A representative from the ICANN new gTLD implementation team

· Administrative support

· A publicly archived email list

· A public wiki site and/or other tools as needed

The GNSO, GAC and ALAC must identify at least one person who will serve as a primary liaison between the Rec6 CWG and their respective organizations.  Other SO’s and AC’s may also identify a liaison if desired.

Operational Guidelines & Timeline
In general, the working group should operate using a rough consensus approach. Every effort should be made to arrive at positions that most or all of the group members are willing to support.  The final report should accommodate minority positions if some actors cannot accept the rough consensus position. To the extent possible any recommendations produced should be commented on by the GNSO Council, the ALAC and the GAC. 
The Rec6 CWG should deliver a preliminary report with comments from the GNSO, ALAC, and GAC not later than 13 September 2010 to meet the 11-day advance publication that the Board requests for its retreat on new gTLDs. 

Appendix A

Relevant Excerpts from New gTLD Applicant Guidebook, v.4, Module 3

The following excerpts related to recommendation 6 are taken from the New gTLDs Draft Applicant Guidebook, version 4, module 3.
3.1.1 Grounds for Objection

An objection may be filed on any one of the following four grounds:

.  .  .
Morality and Public Order Objection – The applied-for gTLD string is contrary to generally accepted legal norms of morality and public order that are recognized under international principles of law.

.  .  .

3.1.2.3 Morality and Public Order Objection

Anyone may file a Morality and Public Order Objection. Due to the inclusive standing base, however, objectors are subject to a “quick look” procedure designed to identify and eliminate frivolous and/or abusive objections. An objection found to be manifestly unfounded and/or an abuse of the right to object may be dismissed at any time. For more information on the “Quick Look” procedure, refer to the accompanying Explanatory Memorandum.

.  .  .

3.1.3 Dispute Resolution Service Providers

To trigger a dispute resolution proceeding, an objection must be filed by the posted deadline date, directly with the appropriate DRSP for each objection ground.

.  .  .

• The International Center of Expertise of the International Chamber of Commerce has agreed in principle to administer disputes brought pursuant to Morality and Public Order and Community Objections.

.  .  .

3.1.5 Independent Objector

A formal objection to a gTLD application may also be filed by the Independent Objector (IO). The IO does not act on behalf of any particular persons or entities, but acts solely in the best interests of the public who use the global Internet. In light of this public interest goal, the Independent Objector is limited to filing objections on the grounds of Morality and Public Order and Community. Neither ICANN staff nor the ICANN Board of Directors has authority to direct or require the IO to file or not file any particular objection. If the IO determines that an objection should be filed, he or she will initiate and prosecute the objection in the public interest.

Mandate and Scope - The IO may file objections against “highly objectionable” gTLD applications to which no objection has been filed. The IO is limited to filing two types of objections: (1) Morality and Public Order objections and (2) Community objections. The IO is granted standing to file objections on these enumerated grounds, notwithstanding the regular standing requirements for such objections (see subsection 3.1.2). The IO may file a Morality and Public Order objection against an application even if a Community objection has been filed, and vice versa. The IO may file an objection against an application, notwithstanding the fact that a String Confusion objection or a Legal Rights objection was filed. Absent extraordinary circumstances, the IO is not permitted to file an objection to an application where an objection has already been filed on the same ground. The IO may consider public comment when making an independent assessment whether an objection is warranted. The IO will have access to comments from the appropriate time period, running through the Initial Evaluation period until the close of the deadline for the IO to submit an objection.

Selection – The IO will be selected by ICANN, through an open and transparent process, and retained as an independent consultant. The Independent Objector will be an individual with considerable experience and respect in the Internet community, unaffiliated with any gTLD applicant. Although recommendations for IO candidates from the community are welcomed, the IO must be and remain independent and unaffiliated with any of the gTLD applicants. The various rules of ethics for judges and international arbitrators provide models for the IO to declare and maintain his/her independence. The IO’s (renewable) tenure is limited to the time necessary to carry out his/her duties in connection with a single round of gTLD applications.

.  .  .

For a Morality and Public Order Objection, the applicable DRSP Rules are the Rules for Expertise of the International Chamber of Commerce.

.  .  .

3.4.3 Morality and Public Order Objection

An expert panel hearing a morality and public order objection will consider whether the applied-for gTLD string is contrary to general principles of international law for morality and public order, as reflected in relevant international agreements. Under these principles, everyone has the right to freedom of expression, but the exercise of this right carries with it special duties and responsibilities. Accordingly, certain limited restrictions may apply. The grounds upon which an applied-for gTLD string may be considered contrary to morality and public order according to internationally recognized standards are:

• Incitement to or promotion of violent lawless action;

• Incitement to or promotion of discrimination based upon race, color, gender, ethnicity, religion or national origin;

• Incitement to or promotion of child pornography or other sexual abuse of children; or 

• A determination that an applied-for gTLD string  would be contrary to equally generally accepted identified legal norms relating to morality and public order that are recognized under general principles of international law.

GNSO New gTLD Recommendations Principle G:

“The string evaluation process must not infringe the applicant's freedom of expression rights that are protected under internationally recognized principles of law.”
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Other [general] comments re: draft TOR: 

Bruce Tonkin:

I don't find the GAC language of 'controversial" to be helpful as what is controversial is often related to a particular topic at a particular time, rather than something that is related to an illegal activity.  e.g Nuclear energy might be controversial at times in many countries due to environmental concerns, but I see no reason why something like .nuclearenergy should not be allowed.   Murder on the other hand is illegal in most places, and so .murder might be something that could be rejected UNLESS there is a very specific purpose that does not encourage illegal activity (e.g a website to report information on murders for police to investigate etc).

- the GNSO spent some time on this issue - and there is quite a bit of text in the final report that I think is not changed by the GAC advice and is still current.  e.g. that there is an ability to raise a formal objection in this area, and that a panel of judges would take into account international treaties and international legal norms in this area in making a decision.

- I think it is also important to note that recommendation 20 was intended for objections related to cultural or religious terms e.g " An application will be rejected if an expert panel determines that there is substantial opposition to it from a significant portion of the community to which the string may be explicitly or implicitly targeted."

- I think here could be some value in the GNSO providing a response to the GAC letter to clarify the intend of the GNSO policy  - prior to beginning some working group to suggest any changes.

Bertrand de la Chappelle

In particular for Robin, I think a direct quote of Para 4 of the Articles of Incorporation covers in a stronger manner the point you wanted to make in the Fundamental Assumptions. Tell me if you feel otherwise. 

For Avri, I agree with your comment regarding the likely need to revisit - at least a little - the community understanding of what Rec6 was introduced for in order to agree more generally on the objectives. 

In particular, the term "universal resolvability" is likely to be one of the main topics of discussion. I understand it as being a general objective, while recognizing - as Milton and others say - that 1) there already are exceptions and there probably will be more as new TLDs are introduced, 2) it is not, stricto sensu, a fragmentation of the DNS. My sense is that it deserves to be established as a general guiding objective (in order to constrain any blocking to the most "granular level"), with specific exceptions. One can even consider that this discussion could establish for the first time a general principle that TLDs should not be entirely blocked (according to a notion of proportionality). These are just preliminary thoughts and I certainly can imagine that they could raise objections on your part. That's what this group will also be about (cf. Robin's suggestion for "robust discussion" :-).

Avri Doria:

- i question whether it is possible to find an appropriate solution without revisiting and possibly revising the understanding  of policy recommendation 6.  I also question to what extent one can separate implementation from policy. We see them as separate because the volunteer group does policy and the paid staff does the implementation.  But as anyone who have ever done and implementation of any policy or design knows, it is impossible to do just implementation without making many, sometime minor sometime major, policy interpretations and decisions along the way.  Hence the need to review implementation for their faithfulness to the original policy/design.  Implementation experience also must be allowed to affect policy.  And if the only reasonable implementation of a policy is something that most cannot accept, then perhaps the original recommendation was the problem and should be reconsidered.

- The one question that is not answered.  who is chartering this group GAC+ALAC+GNSO or the Board?  It seems that this ToR is setup to report directly to the Board?  Is this the intention?  Does the Board need to review or endorse the ToR?  Or did they empower the 3 chairs and the group in formation with the ability to approve its own ToR?

Avri Doria/Stuart Lawley

1. Should the working group also make explicitly clear that the ToR refer to new gTLD's ONLY as the GAC letter of 4th August refers to "pending TLD's" that could be construed to mean .xxx

It did appear as if this was targeted in the GAC letter.  Being explicit in the ToR is probably a good idea.

2. and IDN ccTLDs such as the arabic version of the Occupied Territories of Palestine etc. , which I am sure is viewed as "sensitive" in certain quarters.

Would not apply to an IDN ccTLD as the fast track says that they can only be affected by internal sensitivities - not external sensitivity; it is a sovereignty thing. And I can't imagine that there would be that much protest inside the Territories.  Plus hasn't it already been approved?
Stéphane Van Gelder

I note that your (Bruce’s) last comment seems to suggest that it would have been better for the GNSO not to involve itself in a cross-community WG at this early stage, but rather provide a direct reaction to the GAC letter.

I have to admit that at a personal level, I continue to be uncomfortable with the WG, which was started without being first discussed by the Council. I am not even sure that a formal call for volunteers to the group has gone out, yet discussion has already started on it. And the initial Terms of Reference document seemed to me to leave the door open to some revision of GNSO new gTLD implementation recommendation 6 and to not set a strict enough timeline for the WG to complete its work, which was enough of a worry for me that I suggested some changes be made to that document.

I wonder if the Council should not simply consider doing exactly what you suggest and providing a response to the GAC letter in time for the Board's September retreat. Perhaps this is something we should discuss at our meeting this Thursday?
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