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COMMENT ON PROPOSAL FOR TRADEMARK CLEARINGHOUSE

REVISED – FEBRUARY 2010
We make this comment in our personal individual capacity and although we are a member of the IPC, this comment in no way reflects that Constituency’s views.  
We support the revised Proposal for a Clearing House only for the purpose of serving as a database to provide information to the new gTLD registries to support Sunrise---and no further. Further work is necessary on the impact of the exclusion of common law marks and independent experts should be commissioned on this issue.  
We emphatically oppose the Proposal in so far as it anticipates the Clearing House offer ‘Ancillary Services.’  The inclusion of Ancillary Services without definition or explanation
 offends basic transparency---and ICANN’s own Affirmation of Commitments aspirations. While IP professionals may read between the lines as to what this reference to Ancillary Services means –the public cannot and this Proposal and its impact are therefore inaccessible and not fairly put for public comment. 
It is anticipated that the contract with ICANN will define the service provider and its Ancillary Services.
 By authorising the service provider to also provide Ancillary Services, ICANN is promoting and facilitating a new global Trade Mark registration system for all uses/impacts of Trade Marks online. This is no part of ICANN’s function.  It will usurp/replace/intervene in and interfere with global Trade Mark registration system(s) and privatise the protection for national/international Trade Marks online. This is entirely ultra vires ICANN’s Mission and Bylaws.  
None of the IRT or STI or any Constituency or Stakeholder Group works/papers address or define or describe this extraordinary new registration system —and contain only throwaway references to its potential for URS, UDRP, Watch Services etc. etc.  It is taken as a given that it should proceed (whatever it may look like and however it might function or impact the public). Given the dramatic impact it would have on the current landscape ---this is frankly astonishing.  No work has been undertaken on the scope, shape or impact of it.  How will the complex issues as to privacy which have arisen in relation to WHOIS be dealt with in this giant new database? These questions are not posed ---let alone answered. Great care has been taken to assure us however that it would not raise competition law issues –as we are advised that the Ancillary Services (whatever they may be) must be licensed to others on non-discriminatory terms.
 
No consideration has been given to the fact that a ‘for profit’ entity would effectively carry out functions which offline are conducted only by national or regional governments ---or WIPO under authority of Treaty and Convention. There is no consideration of the dangers or impact of this privatisation of global online Trade Mark protection. 

Clearly there are firm (and no doubt commercial) plans in some quarters for these Ancillary Services —so why are they not put on the table for examination?  Either they should be identified so their impact can be considered now or the references should be removed.  It is utterly unsatisfactory to suggest that once we get to the next stage a further public comment period might be provided.  

We strongly urge ICANN to remove all references to the Ancillary Services and to cease to facilitate any new such private global online Trade Mark registration system. Should ICANN determine this is intra vires and to proceed with it —then we urge it to do so, on a considered basis.  It should take independent expert advice, conduct proper consultation with ICANN stakeholders on the full functions and scope intended --and then put an accessible Proposal squarely for public comment.  
Victoria McEvedy 

IPC 

London, 1 April 2010 

� Without identifying the Ancillary Services –how can we consider whether they might impact or compromise the core Clearing function?  


� See IRT at 6.1 http://www.icann.org/en/topics/new-gtlds/irt-draft-report-trademark-protection-24apr09-en.pdf “The specific implementation details should be left to Staff to address possible monopoly and competition concerns, and all terms and conditions related to the provision of such services shall be included in the TC Service Provider’s agreement with ICANN and subject to ICANN review.”


� At p.5 of the Revised Proposal to which this is responsive: � HYPERLINK "http://www.icann.org/en/topics/new-gtlds/trademark-clearinghouse-proposal-redline-15feb10-en.pdf" �http://www.icann.org/en/topics/new-gtlds/trademark-clearinghouse-proposal-redline-15feb10-en.pdf�. “In order not to have a competitive advantage over competitors, the Trademark Clearinghouse database (as well as other relevant data obtained by the Trademark Clearinghouse to perform ancillary services) should be licensed to competitors interested in providing ancillary services on equal and nondiscriminatory terms and on commercially reasonable terms.
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