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Re: Uniform Rapid Suspension
Dear Members of the ICANN Board:

This comment letter is submitted by the Internet Commerce Association (ICA) in regard to ICANN’s February 15th notice establishing a period for public comments on the version of Uniform Rapid Suspension (URS) proposed for inclusion as a Rights Protection Mechanism (RPM) in the next version of the Draft Applicant Guidebook (DAG) relating to new generic top level domains (GTLDs).
ICA is a not-for-profit trade association representing the direct search industry. Its membership is composed of domain name registrants that invest in domain names (DNs) and develop the associated websites, as well as the companies that serve them. Professional domain name registrants are a major source of the fees that support registrars, registries, and ICANN itself. 

The ICA is an International Member of ICANN’s Commercial and Business Constituency (CBUC). We commend the Generic Names Supporting Organization (GNSO) for creating the Special Trademark Issues Working Team (STI-WT) during the 2009 ICANN meeting in Seoul, as well as all the members of the STI-WT for their hard work and diligent efforts on this important subject. They have produced a near-final version of the URS that is far more balanced and acceptable than that originally put forth last year by the Implementation Recommendation Team (IRT).
Executive Summary
Our letter makes the following major points regarding ICA’s position and views:

· We believe that this version of the URS is substantially more balanced than those which preceded it and have no serious objection to its inclusion in the next version of the DAG.

· We continue to question the advisability of having different RPMs available at new versus incumbent gTLDs and advocate the initiation of a PDP for comprehensive UDRP reform to establish uniform rules and procedures across the entire gTLD space.

· We suggest a number of technical improvements to and clarifications of the proposed URS language.
Overall Policy Considerations
While this version of the URS is relatively balanced and therefore acceptable, it emerged at the end of a process that was highly contentious and that bitterly split the ICANN community throughout a good portion of 2009. We and many others registered strong objection to ICANN’s unprecedented decision in Mexico City to create the IRT, a group which had its membership selected by a single GNSO constituency, the Intellectual Property Constituency (IPC), on the grounds that it would (and did in fact) lead to policy recommendations that lacked adequate balance. We also registered our strong objection to the IRT’s mode of operation, alleging that it violated relevant ICANN Bylaws relating to transparency and fair representation. The depth of community dissension and dissatisfaction with the IRT process and recommendations was on clear public display in Sydney. Eventually, the continuing divisiveness led the Board to solicit specific input from the GNSO, and the GNSO in turn created the STI-WT in Seoul to seek a balanced resolution of the ongoing debate. ICA interacted with the work of the STI-WT and is gratified that it was able to produce a URS model that received the unanimous approval of the GNSO. That model is now before the community for comment.

We would hope that ICANN has learned two important lessons from the history of the URS and other IRT proposals:

1. It is wrong and inevitably divisive to allow a single constituency to take control of a policy process that will affect many other sectors of the ICANN community, and no such deviations from the standard GNSO Policy Development Process (PDP) should be countenanced in the future.
2. Divergent members of the ICANN community are able to come together and find common ground on difficult policy issues when given the opportunity to do so.

As to the near-final version of the URS now being commented on, it is superior to earlier versions in a number of key areas, including:

· The means by which a registrant is notified of a complaint brought against a domain.

· The inclusion of safe harbor defenses that recognize the legitimacy of trading in domain names for profit and holding a large portfolio of domain names, as well as of selling domain traffic to earn pay-per-click (PPC) revenue.

· The ability of a registrant to seek de novo review of a Default judgment for up to two years after initial Determination.

·  Requirements set forth in Section 7.2 that URS providers be under contract with ICANN and that these contracts be written to minimize forum shopping and examiner bias – and we hope and strongly advocate that this policy position spurs the establishment of contractual relationships with the existing UDRP providers to address the increasing lack of uniformity in its administration, blatant abuse of Supplemental Rules to encourage forum shopping by such providers as the Czech Arbitration Court (CAC), and other abuses and anomalies that have developed within the UDRP over its first decade of usage.
· Clear standards for examiners, including the admonition that the URS proceeding should terminate whenever there is any genuine contestable issue as to whether a domain’s registration and use is infringing a trademark.

· Penalties for abuses of the URS by individual complainants (although these need to be strengthened and clarified to be sufficiently effective deterrents).
· The availability of a de novo appeal to either party to a URS proceeding.

Overall, while this version of the URS is considerably improved in comparison to the original iteration produced by the IRT, we still question the wisdom of having the one universal and overarching RPM – the Uniform Domain-Name Dispute Resolution Policy (UDRP) – applicable to all gTLDs, both new and incumbent, yet being supplemented by an additional set of RPMs solely at new gTLDs. 
We therefore repeat our call for ICANN to initiate a PDP for comprehensive UDRP reform with a goal of establishing an improved and overarching process across all gTLDs.

To our mind the most important attribute for any set of RPMs (assuming that are effective and balanced) is uniformity in scope and application, and that is why throughout the past year we have advocated the initiation of a PDP for comprehensive UDRP reform that would put balanced improvements in place to address the issues that currently vex both registrants and complainants. In this vein, the letter we filed four days ago in regard to the Initial Report of the Registration Abuse Policies Working Group (letter at   http://forum.icann.org/lists/rap-initial-report/msg00007.html ) again advocated initiation of such a PDP and suggested that any separate PDP related to RPMs at new gTLDs should be coordinated with it. 
Given the fact that the initial application window for new gTLDs is unlikely to open prior to the second quarter of 2011, and that new domains are unlikely to be available for registration at any new gTLD until the first quarter of 2012, the initiation of a PDP for comprehensive UDRP reform in the near future would certainly overlap with the final phase of the new gTLD rules making process and could well overtake it. This fact further argues for a comprehensive inquiry leading to an improved and uniform process.
Technical Aspects

Given the March 12th decision of the ICANN Board meeting in Nairobi to approve a resolution stating that “ICANN staff shall analyze public comments on the URS proposal and develop a final version to be included in version 4 of the applicant guidebook”, we hope that the following comments upon technical drafting aspects of the URS are helpful to ICANN staff as they consider additional modifications before preparing a version for inclusion in DAGv4. 
Also, notwithstanding the term “final version” in the adopted Resolution, we would presume that the community will be able to comment upon any additional staff modifications, and that further perfecting alterations may be considered before the Final Applicant Guidebook is promulgated.

Our technical comments relate to the referenced provisions of the “Revised-February 10” version of the URS –
5.7(d) - This fourth available defense available for assertion by a registrant -- “The domain name is not part of a wider pattern or series of abusive registrations because the Domain Name is of a significantly different type or character to the other domain names registered by the Registrant.” – appears to assume that a portfolio-owning registrant accused of a rights infringement in a URS is a serial infringer, and does not appear to recognize that  the registrant may have a good faith belief that all of the domains in his portfolio, including the one subjected to URS examination, are non-infringing. We would appreciate clarification of this defense through the addition of the phrase, “, or because the Domain Name and/or other domain names registered by the registrant are of a type and character that does not abuse the rights of others.”
5.8(b)(ii & iii) – While we appreciate the fact that this version of the URS recognizes that “sale of traffic…does not in and of itself constitute abuse under the Policy”, and while we agree that a finding of abuse should in part turn upon “the nature of the advertising links on any parking page’ and that “the use of the domain name is ultimately the registrant’s responsibility”, we believe that the URS should provide some reasonable leniency for transient and inadvertent infringement caused by the actions of a third party advertising network. As we stated in our March 28th letter regarding the recommendations of the RAPWG:
Most ICA members own sizeable domain portfolios monetized via PPC, and while many of their domains contain original content they also possess “parked” pages. Likewise, many ICA members provide domain parking and development monetization services, and in this endeavor they strive to avoid any intentionally infringing conduct, while many also provide effective means for rights holders to quickly resolve disputes without recourse to the UDRP or legal process. Those companies also work closely with operators of advertising networks and can engage with them to facilitate more effective private sector efforts to minimize the use of such networks for impermissible purposes.

It is our position that any PDP focused on comprehensive UDRP reform should consider the establishment of a “cure period” for minor, transient, and unintentional infringement caused by third party placement of PPC advertising links. Under the current system a generic  domain that has operated for years legally and without complaint can be lost in a UDRP due to a single infringing link placed by a third party advertising network, even if such link exists for only a day or two. There is no practical way for a domain portfolio owner to review every single website within that portfolio on a daily basis to ensure that such unintentional breach has not occurred as a result of such third party action. We know of some cases in which the link existed because a would-be complainant has purchased specific keywords in the hope of generating “evidence” of infringement. Further, in many cases the link may be language targeted and only displayed to visitors from certain regions where that language is in use, and therefore will not be accessible by the domain registrant or understandable if it is. Yet such a link could result in the loss of the domain. We would therefore suggest that, at least for such cases, potential complainants should first be required to send a cease-and-desist letter to the registrant or other administering party listed in the WHOIS database, and that the filing of a UDRP should be conditioned on the registrant’s failure to remove the infringing link(s) or otherwise provide an adequate response to such letter within a specified period of time. 

While such a “cure period” may not be suitable for an extremely expedited process such as the URS, we would suggest that clause ii of subsection b at least be revised to read as follows: “the nature of the advertising links on any parking page associated with the domain name and the severity of any resulting infringement, the time period during which such infringement existed, and the degree to which registrant exercised effective control over such links; and” (New language in bold.)

7.1 – We believe that the term “legal background” is impermissibly vague and should be clarified to require that all URS examiners be graduates of accredited schools of law.

11.1 – We appreciate the statement that “The URS shall incorporate penalties for abuse of the process by trademark holders.” But we believe that the one year bar from URS utilization following multiple abuses, set forth in Section 11.2, is simply insufficient to deter intentional abuse of process. 
We would suggest that the bar to URS use be set to at least two years, and that substantial monetary penalties be available against complainants who have committed acts of “deliberate material falsehood”.

11.2 – The language of this subsection is both confusing and incomplete. It states: 

“In the event a party is deemed to have filed two (2) abusive complaints, or one (1) “deliberate material falsehood,” that party shall be barred from utilizing the URS for one-year following the date the last of the three Complaints was determined to be abusive. [Defining Abusive Complaints remains under consideration.]

The reference to “the last of the three complaints” makes no sense, in that a complainant can be barred from using the URS process after either two instances of abuse or a single instance of deliberate material falsehood – in either instance “the last of the three complaints” would not occur. We suggest replacing that term with “the Complaint giving rise to the penalty”.
We would also note the great importance of defining “abusive complaints” in an acceptable manner. Until ICANN staff produces a draft definition and the community has reasonable opportunity to comment upon it, this critically important section of the URS relating to effective penalties for complainant abuse must be regarded as unacceptably deficient.

12 – While we have no quarrel with establishing the right of either party to seek a de novo appeal, we believe that some reasonable time period should be established during which such appeals right must be exercised. It does not seem fair to either party prevailing in a Determination to be subject to a de novo appeal right of indefinite duration. Given that a registrant has a two year right to seek de novo review of a default judgment, it would seem that both parties should be entitled to a right of de novo appeal of at least the same duration.
In the next to last sentence, we believe that the phrase “court of competition jurisdiction” is a typographical error, and that the word “competition” should be replaced by “competent”.
Also, while we appreciate the sentiment expressed in the final sentence of this Section – “A URS Determination for or against a party should not prejudice the party in UDRP or any other proceedings.” – we believe that ICANN should strike the phrase “or any other proceeding”. Such other proceeding apart from the UDRP would likely occur in a national court of law, and deleting that phrase would simply be a recognition that ICANN has no power to determine whether and what weight the findings of any URS may be accorded by such a court if a domain name dispute finds its way before it.
Conclusion

We heartily commend all the members of the STI-WG for their diligent efforts and the much improved work they have produced. We hope that these comments on the proposed URS are of assistance to ICANN as it considers how to best balance the interests of rights holders and registrants in RPMs applicable to new gTLDs.
Thank you for your consideration of our views on this matter. 

Sincerely,

Philip S. Corwin
Counsel, Internet Commerce Association
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