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The National Arbitration Forum wishes to renew its objection to the implementation of  changes to the Whois database.
There is no indication that authorized UDRP Providers are included in the group to whom ACCESS is provided.

The National Arbitration Forum will be severely limited in its ability to do its job as a dispute resolution provider if it is not one of the entities permitted access to the registrar’s database of contact information.  

UDRP Rule 2 requires the Providers to serve the Whois information and the billing address of the domain name registrant as provided by the Registrar.  If we are unable to obtain this information, we cannot proceed with a complaint.

If you proceed with the Operational Point of Contact (“OPoC”) plan, it is imperative that the National Arbitration Forum be given access to registrant contact information for purposes of the UDRP.

Even if the Providers are given ACCESS, Registrars will be permitted to set up a pre-registration system.  Forcing the Forum to pre-register with every registrar is likely to seriously slow down the UDRP process.

There are hundreds of ICANN-accredited registrars.  Forcing the Forum to apply or pre-register with every registrar will bury the Forum in paperwork and slow down the UDRP process.
Even if the Providers are given ACCESS, Registrars will be permitted to charge the Forum for contact information, increasing the costs of the UDRP process.

One of the highlights of the UDRP process is that it’s fast and relatively inexpensive.  Adding additional, per domain name costs to the process is unnecessary.  Furthermore, the logistics of paying for each registrant’s data in a large, multiple domain name complaint will further delay the process.  There is a potential for having to set up real-time payments, or at least accounts, with hundreds of Registrars to pay for the necessary data.  Often, multiple domain name complaints reach multiple registrars, further impeding process.
Registrars may restrict the number of queries to their database in a set period.
This restriction again will impede the UDRP process.  For complaints involving hundreds of domain names, we necessarily require and pull the registrant data for each domain name.  If, in the course of one complaint, we exceed our allowed queries, the entire process is again put on hold until we are permitted back into the system.
There are no sanctions for Registrars who do not timely reply to requests for ACCESS to data.
Currently, the Forum deals with several registrars a week that routinely fail to respond to requests for registrant information, a lock on the domain name, and confirmation of the language of the registration agreement.  Some registrars only respond when ICANN is asked to intervene.  Some respond, but only after significantly delaying the process, for up to a month or more.  

Complying with the UDRP process is one of the terms of the Registrar Accreditation Agreement.  To date, to our knowledge, no registrar has been penalized for failing to comply with a Provider’s verification request.  By making the Registrar the ONLY source of data on a domain name registrant, the entire UDRP process is effectively locked up and at the mercy of rogue registrars.

Implementation of the OPoC Plan will also impact the ability of filers to quickly file a domain name complaint.

The OPoC plan will delay complainants wishing to bring a complaint quickly to prevent dilution or misuse of their trademark(s) because such complainants will be forced to track down registrant information by jumping through a series of hoops, each with a predetermined “time out.”  

The use of ACCESS rather than the WHOIS and the Registrar’s billing records to obtain Respondent information does not permit Providers to comply with Rule 2 of the UDRP.
Rule 2(a):  Providers are required to serve “…the domain name registration data in Registrar’s Whois database for the registered domain-name holder, the technical contact, and the administrative contact…”
If there is no more Whois database, this provision will be irrelevant, we will simply serve whatever information is provided by the Registrar.
Conclusion and Recommendation
It is our opinion that privatizing the Whois database will make the provision of dispute resolution services onerous while incorporating serious delays into what is supposed to be an abbreviated timeline.  While we are a neutral organization with respect to the facts of each unique case, we view our role as a UDRP Provider as protecting intellectual property by sorting out legitimate domain name registrants from the cybersquatters.  Though certainly, many domain name registrants are legitimate entrepreneurs who do not cybersquat, those who do will only use this system to further hide from parties attempting to protect their intellectual property and further delay and complicate the process.

We therefore recommend the following:

1. Reconsider the OPoC and leave the WHOIS database as it is.

2. If the OPoC is to be implemented, guarantee free, instant (or at least 24-hour), unlimited ACCESS to registrant information to dispute resolution Providers.

3. If the OPoC is to be implemented, impose serious sanctions on Registrars who permit cyberflight, or who do not respond to requests for ACCESS within a short, reasonable time frame.

4. If the OPoC is to be implemented, amend the UDRP Rules to provide that the Providers need not serve the information in the Whois AND the information provided by the Registrar, as only the information provided by the registrar will be available.
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