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Comments of the American Intellectual Property Law Association

On the Request for Comments Regarding the GNSO’s Whois Task Force’s
 “Preliminary Task Force Report on the Purpose of Whois and of the Whois Contacts”

The American Intellectual Property Law Association (AIPLA) offers the following comments with respect to the captioned Preliminary Task Force Report.  AIPLA is a bar association whose more than 17,000 members are primarily lawyers in private and corporate practice, government service, and the academic community.  AIPLA members comprise a wide and diverse spectrum of individuals involved directly or indirectly in the practice of patent, trademark, copyright, trade secret and unfair competition law, as well as other fields of law affecting intellectual property. Our members represent both owners and users of intellectual property, including many large and small businesses that make commercial use of Internet websites or otherwise provide services over the Internet.

I.  Introduction


As an active member of the Intellectual Property Constituency (IPC) of ICANN, AIPLA has been involved in Whois issues for many years. AIPLA has consistently stated its primary objective: that accurate, complete, and meaningful Whois data must be readily available to owners of intellectual property and others as such data is often critical to the effective enforcement of intellectual property rights that are repeatedly and knowingly violated using the Internet.  AIPLA generally agrees with the Statement of the IPC that is included as Section 3(c) of the Preliminary Task Force Report.  
II.  Comments


AIPLA strongly believes that the definition found in Formulation 2 of the Preliminary Task Force Report (“to provide information sufficient to contact a responsible party or parties for a particular gTLD domain name who can resolve, or reliably pass on data to a party who can resolve, technical, legal or other issues related to the registration or use of a domain name”) states the purpose of Whois contact data submitted by domain name registrants far more accurately than the definition in Formulation 1.


AIPLA concurs in and joins the statements of the IPC and the Commercial and Business Users Constituency (BC) and notes that the definition in Formulation 2 encompasses the actual and critical uses of Whois to help resolve issues broadly related to how the domain name is used and is consistent with ICANN's Mission and Core Values. Furthermore, AIPLA fully shares the concerns expressed by the IPC and the BC regarding Formulation 1.  

AIPLA also agrees with the IPC’s statement that the purpose of the Whois database — from its inception, through the commercialization of the Internet, and continuing today — has always been to provide the public with ready access to the identity and contact information for domain name registrants. That purpose has never changed, and registrants have always been on notice of this purpose, regardless of when they registered their domains. 

AIPLA also understands the privacy considerations expressed in other Constituency Statements, but those considerations do not outweigh the interests of individuals and entities whose rights are infringed by those who hide behind privacy concerns to avoid liability for illegal acts.  AIPLA, however, agrees with the BC that these interests can be balanced by allowing registrants to use legitimate agents as contact points if anonymous registration is desired – provided that correct data is collected and maintained by the agent and submitted upon a valid request.  Providing a legitimate, private registration service that does not disclose the domain name registrant’s contact information without a valid request might alleviate the use of obviously false Whois information that is often seen but rarely remedied, such as:
100 sorry, Whois isn't a Yellow pages directory
55555
OnlyGandi can drop a line @ provided email addy
France
+33.199999999
+33.199999998

The Non-Commercial Users Constituency believes in a more narrow definition than that found in Formulation 2, and argues that contact information relating to non-technical issues could be obtained through subpoenas if necessary.  What this argument fails to take into account is the much higher cost associated with having to obtain a subpoena to obtain accurate contact information for a potential wrongdoer.  Subpoenas cannot be obtained without a party first filing a lawsuit, so each request for information in such a situation would cost thousands of dollars.  Additionally, registrars and Internet service providers would be named in many more lawsuits as parties that had relevant contact information.
III.  Conclusion


The availability of complete and accurate Whois information is crucial to resolve not just technical issues, but many other issues relating to the use and registration of domain names.  AIPLA therefore supports the definition set forth in Formulation 2 of the task force report. 


We appreciate the opportunity to submit our views.
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