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We submit these comments on behalf of the International AntiCounterfeiting Coalition (“IACC”) in response to the Request for Comments (“RFC”) on the Preliminary Report of the GNSO WHOIS Task Force.


The IACC is the largest multinational organization representing exclusively the interests of companies concerned with product piracy and counterfeiting.  Our members consist of approximately 150 corporations, trade associations, and professional firms and represent total revenues of over $650 billion.  The intellectual property owners represent a cross-section of industries, consisting of many of the world’s best known companies for the various products that they develop, manufacture and distribute in the entertainment, automotive, pharmaceutical, motion picture, consumer goods, personal care, apparel and other product sectors.  These members regularly conduct intellectual property enforcement efforts and enforce their rights in scores of countries around the world.

 

The IACC is committed to combating counterfeiting and piracy and working with domestic and international lawmakers, enforcement officials and intellectual property owners to improve IP protection and enforcement.

A reliable and accessible WHOIS database is key to that mission and to the enforcement efforts of the IACC membership.  A significant amount of counterfeiting activity has moved online.  The Internet created a global marketplace, facilitating sales and distribution of both legal and illegal merchandise.  The WHOIS database has proved an essential tool in the enforcement of rights and the suppression of illegal sales of counterfeit merchandise.

And it is not only the rights owners that benefit from public access of this information: consumers should have access to reliable and credible information concerning the source of goods or services offered over the Internet.  Reliable and accurate WHOIS enhances transparency and increases the credibility of commercial offers by providing separate corroboration (at several levels) of information posted on websites or offered by email.

The IACC believes ICANN’s policies for WHOIS must remain consistent with the underlying fact that the maintenance of a publicly accessible database of reliable and current contact information enhances public confidence in the Internet as a medium for commerce.

The Operational Point of Contact (“OPoC”) proposal fails when measured against these standards and obligations.  These failures undermine transparency, one purpose of which is to insure more efficient and reliable administration of the domain name system. .  The OPoC proposal appears to be primarily motivated by the commercial interests of some constituencies 
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that support it, and not the Internet users right to privacy.  To the contrary, the abundance of 

opportunities for anonymous speech on the Internet demonstrates that privacy and accountability are not mutually exclusive.

Among the specific features of the OPoC proposal that should make it unacceptable, some of which have been acknowledged by its proponents, are:


· The failure to identify a legally responsible individual or entity that can be held accountable for transactions conducted through a domain name

· The failure to provide legally effective contact information sufficient to render the registrant of a domain name subject to service of process

· The failure to specify a time frame within which requests for information will be answered;

· The failure to provide timely access key information concerning those engaged in any conduct which may violate the law and infringe the rights of others;

· The failure to specify means to corroborate, verify and confirm information to be supplied pursuant to any WHOIS data system;

· The absence of any specification as to whether third parties entitled to request information that is withheld from public access must do so from each registry or registrar or whether a centralized database and procedure will apply.

The Preliminary Task Force Report includes a statement of (purported) current practices (at pages 24-25) in response to third party requests for information.  As is repeatedly noted in the statement, this is not uniform and – to the contrary – IACC member experience is that the current practices described in that statement are increasingly the exception rather than the norm.  Unless ICANN imposes standards through a revised WHOIS program, the ultimate result will be that no meaningful information will be provided in a timely fashion.

The IACC also rejects the argument that continued compliance with underlying obligations conflicts with national privacy laws.  The ability to reconcile data protection laws with existing obligations to maintain a publicly accessible database is evidenced by the Special Circumstances model published with the GNSO Preliminary Task Force Report.  The Special Circumstances model is based on the criteria applicable to the Dutch .nl top-level domain name space and demonstrates that there is no necessary conflict between national laws and ICANN’s contractual obligations.

The IACC supports the Special Circumstances model, as between the two proposals that have been advanced, but believes there is much work to be done before the existing structure of WHOIS database access is altered.
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