Consistency of .xxx Agreement with GAC Advice -- An Analysis                  9/17/2010


Whether the Proposed Registry Agreement for the .XXX sTLD is Consistent with GAC Advice – an Analysis

STATUS OF THIS DOCUMENT

This Initial Report has been prepared by Danny Younger in response to ICANN Board Resolution 2010.08.05.22: 
           “Upon completion of public comment period, ICANN Staff shall  
            provide the Board with a summary of the public comments and 
            shall make a recommendation to the Board as to whether the 
            proposed registry agreement for the .XXX sTLD is consistent with 
            GAC advice.”   
It is the hope of the author that this document will facilitate and better enable Board-level discussions.
SYNOPSIS
This report is submitted to the ICANN Board through the Public Comment Forum process to inform its deliberations in the matter of the .xxx sTLD application.  This report endeavors to enumerate GAC advice submitted over the span of years on TLDs generally and on the ICM Registry proposal specifically and then compares/contrasts the advice tendered with ICM Registry Agreement specifics.  The author concludes that the proposed registry agreement for the .XXX sTLD is not currently consistent with GAC advice.
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1.  INTRODUCTION
While there has been considerable debate on the topic of “what exactly constitutes GAC Advice”
, this analysis is predicated on the premise that any GAC commentary referencing the proposed .XXX sTLD and residing within either GAC Communiqués or the letters directed from the GAC Chair to the ICANN Board or its respective Chair is to be regarded as “GAC Advice”.

With that said, we will begin to lay the groundwork for this analysis with a GAC member comment (not formal advice) that reflects the vexing nature of the conundrum faced by the GAC in dealing with the .xxx application.  In general terms, both individual GAC members and the GAC itself have had issues with the controversial nature of the proposed .xxx sTLD.  As indicated by the spokesperson for the European Commission in discussions with the ALAC in October 2009
:

“We have to be realistic here.  The problem is, I don’t see a solution at the moment.  I mean, ideally this whole gTLD process would have started several years ago with an opening line saying, “The intention of this process is to introduce noncontroversial gTLDs.”  And then we wouldn’t have the problem to deal with.  But having a completely open approach has given us that problem.  And it does worry me that I see no solution.  And to be frank, and I’m not even sure I see the capacity for finding a solution in the way we are currently working with ICANN.  To be very frank.  That’s a personal comment, by the way.”

At issue then is whether the GAC has ever formalized “advice” that specifically pertains to the issue of controversial strings, and if so, how that advice is currently reflected in the proposed .xxx sTLD agreement.
2a. GAC ADVICE ON CONTROVERSIAL STRINGS

In the 4 August 2010 Letter to the ICANN Chairman of the Board on the topic “Procedures for Addressing Culturally Objectionable and/or Sensitive Strings”
, Heather Dryden, Chair of the Governmental Advisory Committee, writes:

“The GAC firmly believes that the absence of any controversial strings in the current universe of top level domains (TLDs) to date contributes directly to the security and stability of the domain name and addressing system.  As a matter of principle, and consistent with Sections 3(b) and 8(a) of the Affirmation of Commitments and the core values contained in Article 1, Section 2 of ICANN’s Bylaws, the GAC believes that the objective of stability, security and universal resolvability must be preserved in the course of expanding the DNS with the addition of new top level domains to the root.  The GAC urges the Board to ensure that this fundamental value, which preserves the integrity of the DNS, is incorporated as an element of the public interest standard to which it has committed in the Affirmation of Commitments.  In this regard, the GAC believes that procedures to identify strings that could raise national, cultural, geographic, religious and/or linguistic sensitivities or objections are warranted so as to mitigate the risks of fragmenting the DNS that could result from the introduction of controversial strings… These objection procedures should apply to all pending and future TLDs.”
Through this letter, and specifically by way of the reference to “pending” TLDs, the GAC has made it quite plain that this is “advice” than can be regarded as particular to the proposed .xxx sTLD application.   

2b. ICM REGISTRY ON CONTROVERSIAL STRINGS

The ICM position on controversial strings was detailed at length in the “Claimant’s Memorial on the Merits” as submitted to the International Centre for Dispute Resolution
.  Their argument, in part, states:

“271.  The second excuse provided by the Board for its rejection of ICM’s application was that, “[b]ased on the extensive public comment and from the GAC's communiqués that this agreement raises public policy issues.”   Once again, ICANN violated its own processes in invoking this excuse.   The only criteria by which applications should have been judged were the criteria in the RFP, which were designed to address certain public policy concerns (i.e., protecting the rights of others and providing dispute resolution mechanisms) but did not include any mention of unspecified “public policy” concerns about controversial content.   The Board’s decision to impose this new criteria on ICM partway through the process was an arbitrary violation of the process as established.   In developing the RFP, ICANN had more than sufficient opportunity to include criteria related to public policy, but chose not to.   Once ICM had prepared and submitted its application with the legitimate expectation that it would be evaluated according to the established criteria, it was unfair for ICANN to then create new criteria.”

Again, in a similar vein, ICM argues:

“121. The absence of any reference to controversial website content, morality issues, or other non-specified public policy considerations in the final published RFP is not without significance. ICANN was well aware that applications could be forthcoming for adult-content TLDs, and such applications could raise concerns among certain constituencies.   After all, ICANN itself had raised the possibility of an adult content TLD in early documents leading to the 2000 “proof of concept” round, and ICM Registry, Inc. and other applicants had subsequently applied for adult content TLDs in that round.   ICANN also knew that ICM was still interested in applying for an adult content TLD, as representatives of ICM had attended nearly every ICANN meeting since 1999 and asked questions about the process during the development of the RFP.   ICANN also knew in advance of the 2004 round that an adult content application had the potential to be controversial, as the possibility of controversy was one reason why ICANN had not approved ICM’s application in the 2000 round.”
Finally, ICM seeks to downplay the aspect of “controversy” through this argument:
152.   Contrary to ICANN’s assertion in its Response that the .XXX application “was by far the most controversial proposal ICANN has ever seriously considered,” at this stage in the process, several of the applications were the subject of heated debate.   The public attention, either positive or negative, attracted by the .XXX application, as measured by the number of comments posted, was no greater than the attention attracted by other applications.  

156.   In short, when the applications were first made public, the reaction to .XXX was no different in either scope or nature than the reactions to other applications, such as those submitted for the .MAIL, .MOBI, .TEL, or .TRAVEL sTLDs.”

2c. FURTHER OBSERVATIONS ON CONTROVERSIAL 
       STRINGS
The claim that the reaction to .xxx when the applications were first made public was “no different in either scope or nature than the reaction to other applications” may (or may not) indeed represent the state of affairs at the commencement of the process.  However, as time progressed, it is self-evident in light of the public archive of 55,578 comments
 tendered by the AFA alone that this was a highly controversial matter; further, one can also take note of this scope-specific comment
 from Michael D. Gallagher, Assistant Secretary for Communications and Information at the United States Department of Commerce:

“The Department of Commerce has received nearly 6000 letters and emails from individuals expressing concern about the impact of pornography on families and children and opposing the creation of a new top level domain devoted to adult content.   We also understand that other countries have significant reservations regarding the creation of a .xxx TLD.  I believe that ICANN has also received many of these concerned comments.  The volume of correspondence opposed to creation of a .xxx TLD is unprecedented.”

Finally, in researching the most recent documentation submitted by ICM Registry
, there is no language in any of the tendered submissions that puts forth an argument to the effect that the application is “noncontroversial”, rather, it remains clear from the “Declaration of the Independent Review Panel” that:  

 “Nonetheless, the Applicants fully understand that the topic of adult entertainment on the Internet is controversial. The Applicants also understand that the Board might be criticized whether it approves or disapproves the Proposal.” (C-127, p. 176.)”

3a. GAC ADVICE ON PERSONAL NAMES

The GAC’s advice issued in the Wellington Communiqué
 includes the following: 

“The public policy aspects identified by members of the GAC include the degree to which .xxx application would:   Act to ensure the protection of… personal names… drawing on best practices in the development of registration and eligibility rules.”

3b. ICM REGISTRY ON PERSONAL NAMES

The ICM Registry has developed language
 in Appendix B, IFFOR Baseline Policies, that states:  

“G. Prohibition on Abusive Registrations:  No registrant may register an abusive string in the sTLD including, without limitation… first and last names of an individual other than the individual or his/her agent…”
The above-cited language is, unfortunately, poorly written and not readily understood.  Additional clarity needs to be brought to this section.
A further general reference may be found in the “Terms to be included in the Registrar/Registrant agreement (the “Agreement”)” document (otherwise known as the Flowthroughs to Registrants document); it states
:

“Registrant acknowledges and agrees to abide by all sTLD Policies, including all ICM Policies, the ICM Policy on Preventing Abusive Registrations, IFFOR Policies, including the Baseline Policies, and IFFOR Best Practices Guidelines as set forth on the ICM website at

www.ICM.xxx, and as may be modified, amended, or supplemented from time to time.”  

While the legal structure of this language is sufficient to protect the registry interest, one could well argue that ideally greater specificity should be called for in a Registrar/Registrant Agreement.  It needs to be made 100% clear to the registrant that which constitutes prohibited actions.  Pointers to other documents only serve to obfuscate and are not an example of suitable best practices.
ICANN, under its Affirmation of Commitments
, section 9.3 [Promoting competition, consumer trust, and consumer choice] warrants that

“ICANN will ensure that as it contemplates expanding the top-level domain space, the various issues that are involved (including competition, consumer protection, security, stability and resiliency, malicious abuse issues, sovereignty concerns, and rights protection) will be adequately addressed prior to implementation.”
With an articulated commitment to consumer trust, one would expect a greater degree of attention afforded to consumer protection best practices (such as those enumerated by the OECD in their document entitled “Guidelines for Consumer Protection in the Context of Electronic Commerce”
).  These best practices call for:

· Sufficient information about the terms, conditions and costs associated with a transaction to enable consumers to make an informed decision about whether to enter into the transaction.

· Such information should be clear, accurate, easily accessible, and provided in a manner that gives consumers an adequate opportunity for review before entering into the transaction

· Businesses should provide consumers with a clear and full text of the relevant terms and conditions of the transaction in a manner that makes it possible for consumers to access and maintain an adequate record of such information.

The best practices also stipulate:

· Where applicable and appropriate given the transaction, such   information should include the following:  Restrictions, limitations or conditions of purchase, such as parental/guardian approval requirements, geographic or time restrictions.

Ideally, one would recommend that the proposed Registrar/Registrant Agreement would conform to a greater degree with OECD recommended best practices for consumer protection.

The ICM Registry Proposal’s policy document “Preventing Abusive Registrations”
 also addresses the issue of personal names:

“Abusive registrations” are not limited to intellectual property claims, and the .xxx sTLD may raise special concerns about strings that cannot be automatically catalogued, but in which… personal names… may give rise to a legitimate concern.

ICM will, therefore, make non-resolving name registrations available to any party without such party having to satisfy arbitrary formal requirements. Such names will not be transferable and cannot be transformed into a resolving name. ICM will provide a mechanism whereby those who have sought, but not obtained, non-resolving

registrations will be notified in the event a non-resolving registration lapses, so that they may, if they so elect register the non-resolving string on long term, deeply discounted rates.

While Appendix B points to “first and last names of an individual”, the above protective option is somewhat more expansive in referencing “personal names”.  However, the opportunity to protect a personal name in such fashion is not put forward as a “right” but rather as a “fee-for-service” proposition.  Accordingly, should ICANN Director Rodin, for example, seek to protect her personal name so that it doesn’t appear in the form (rodinrita.xxx), the director would need to pay the ICM registry in perpetuity.  
4a. GAC ADVICE ON COUNTRY NAMES & 
      GEOGRAPHIC IDENTIFIERS

The GAC’s advice issued in the Wellington Communiqué
 includes the following: 

“The public policy aspects identified by members of the GAC include the degree to which .xxx application would:   Act to ensure the protection of… country names… and names of geographical identifiers drawing on best practices in the development of registration and eligibility rules.”

This advice may be supplemented by background comments made by the GAC Chair Janis Karklins at the Seoul GAC Plenary Meeting with the ALAC
:

“I also want to remind that there was a board request for the GAC to come up with an implementable solution on the protection of geographic names on the second level.  And after consultations, we proposed the board to ensure that the minimum protection should be given to geographic names – to country names, to country names from three official lists… It is not all that we wanted, but this is a bare minimum.  And we equally encourage the registries in developing their reserved name policy to go far beyond this minimum requirement in the protection of geographic names.  So this is on the second level.”

4b. ICM REGISTRY ON COUNTRY NAMES & 
      GEOGRAPHIC IDENTIFIERS

The ICM Registry Policy re Preventing Abusive Registrations document
 states:

“ICM will draw on domain name registry best practices to create or acquire the rights to use an initial Country and Geographic Designators Reserved List, which shall be posted no less than sixty (60) days prior to the TLD’s Limited Launch date.”
This language is the entirety of the current ICM Registry response to GAC concerns.   This de minimis approach offers up a host of worries that should be examined in detail by the ICANN Board… allow me to explain:
Routinely we read of press reports indicating that communities are “up in arms” regarding changes in zoning laws that would allow for the establishment of adult establishments in local venues.  This has been the case in my own local community.
  How then are we expecting local communities to react when faced with the prospect of encountering localcommunity.xxx ?
We know that the geographic name approach to domain name monetization has already been aggressively exploited by the registry community.  For example:

“During the period from December 20, 2007 through December 31, 2007, Labigroup registered 164,708 ".travel" domain names under the Co-Marketing Agreement.   As of December 31, 2007, Labigroup has paid $262,500 and is obligated to pay an additional $412,050 in fees and costs to Tralliance under the Co-Marketing  Agreement.   Such amounts, which are equal to the amount of  incremental fees and costs incurred by Tralliance in registering these bulk purchase names, have been treated as a reimbursement of these incremental fees and costs in the Company's financial statements. The Company plans to recognize revenue related to this Co-Marketing Agreement only to the extent that Labigroup Royalties are earned.   No such revenue has been recorded as of December 31, 2007.”

What this paragraph is detailing is an arrangement whereby a company owned by the owner of the .travel registry (and having the same address, right down to the suite number) has agreed to pay $674,550 to register 164,708 .travel domains (at an approximate unit cost of $4.09 -- essentially at what it costs .travel to register the domains via the NeuLevel back-end registry)— instead of the typical $99 retail fee associated with these domain name registrations; this was in keeping with the post-launch announcement of the registry’s bulk purchase program
  These bulk-purchased domains were then all monetized and launched in the form of city.travel  (and even my own local city of Stroudsburg, PA can be found in that format – see stroudsburg.travel).
At issue is whether we intend to allow geographic identifiers such as city names, township names or village names to be exploited in a similar manner (thereby incurring the wrath of countless local communities throughout the planet).  Just imagine how many locally geographic .xxx registrations might be expected if a similar bulk purchase arrangement were later put in place by the ICM Registry that brought registration costs down to the $4 neighborhood (especially if monetized websites resulted that had no real ties whatsoever to the targeted communities)...   this is a public policy aspect of the technical coordination of the DNS that is within ICANN’s remit to address.  Neither GAC advice nor ICM Registry documents fully address this local concern at this time, although the GAC has offered this particular statement:

“It should pay attention to a fair and equitable treatment of not only applicants but the affected communities.”

5a. GAC ADVICE ON NAMES OF HISTORICAL,  
      CULTURAL & RELIGIOUS SIGNIFICANCE 

The GAC’s advice issued in the Wellington Communiqué
 includes the following: 

“The public policy aspects identified by members of the GAC include the degree to which .xxx application would:   Act to ensure the protection of… names of historical, cultural and religious significance … drawing on best practices in the development of registration and eligibility rules.”

5b. ICM REGISTRY ON NAMES OF HISTORICAL, 
      CULTURAL & RELIGIOUS SIGNIFICANCE
The ICM “Registry Policy re Preventing Abusive Registrations” document
 states:

Cultural/Religious Names.   ICM will provide a mechanism whereby, during a specified period of no less than sixty (60) days prior to the TLD’s Limited Launch date (as defined in the Start-Up Plan), ICANN’s Government Advisory Committee and/or the government of any country or distinct economy participating in the GAC (collectively, “Governments”) may identify for reservation from registration names that match words of cultural and/or religious significance (“Culturally Significant Names”).

It should be noted that ICM Registry has revised this language compared to the document produced by ICM in support of their application dated 5 January 2007 and entitled, “ICM Overview:  Agreement Changes Reflecting GAC Advice”
, which stated:

“Develop and post prior to launch a Country and Geographic Designators Reserved List, based on industry best practices and provide a mechanism for the GAC and/or an individual government to reserve (at no cost) names that match words of cultural and/or religious significance.” 

So, with the current above language, we don’t necessarily know if the names reserved from registration will necessarily be provided at no cost, or if these are to be part of the “deeply discounted rates” cited in the “ICM Registry Policy re Preventing Abusive Registrations”. Further, there is no reference made in the ICM Registry language to “historical” names as requested by the GAC.

Another very troubling concern is that an ICM registry policy is directly implicating an ICANN subordinate body (the GAC) and is creating a situation whereby that body alone is necessarily engaged in an oversight role dealing with internet content.  This concern was first put forward by the Canadian Government that wrote:

“ICANN (and the GAC) will be called upon to identify names of “cultural and/or religious significance” as well as “names of territories, distinct economies, and other geographic and geopolitical names” to be reserved from use in the .xxx domain.  If ICANN accepts these and other similar conditions in the proposed agreement, it is moving in a very significant way toward taking on an ongoing policy-making and oversight role governing Internet content.”

It is worthwhile noting that these comments from the Canadian Government were later endorsed by the full GAC in their Lisbon Communiqué
 where it was stated:

“The GAC also calls the Board’s attention to the comment from the Government of Canada to the ICANN Public Forum and expresses concern that, with the revised proposed ICANN_ICM Registry agreement, the Corporation could be moving towards assuming an ongoing management and oversight role regarding Internet content, which would be inconsistent with its technical mandate.”

Finally, and importantly from a process perspective, is whether the GAC or any of its individual governments, territories or distinct economies, are in a position to fully act on this matter within the very narrow 60-day-or-more timeframe prior to the TLD’s launch date.   My estimation is that most governments are incapable of working at such a fast pace on matters of cultural, religious or historical significance.  The length/time-frame of this window should more clearly be established by the ICM Registry in conjunction with feedback from the GAC.  
6a. GAC ADVICE ON INTELLECTUAL PROPERTY & 
      TRADEMARK RIGHTS 

The GAC’s advice issued in the Wellington Communiqué
 includes the following: 

“The public policy aspects identified by members of the GAC include the degree to which .xxx application would:   Act to ensure the protection of intellectual property and trademark rights… drawing on best practices in the development of registration and eligibility rules.”

This advice, however, remains uncharacteristically scant when compared to the GAC’s new gTLD process advice on this topic, namely:

“It is important to ensure that intellectual property rights are properly respected in the new gTLD space consistent with national and international law and standards.  The GAC expects that the proposed Trademark Clearing House should be made available to all trademark holders, irrespective of the legal regime they operate under, and than an effective and sustainable Uniform Rapid Suspension (URS), with appropriate remedies, and a Post Delegation Dispute Resolution Policy are established to ensure appropriate trademark protection.  While these initiatives are broadly welcomed therefore in serving to help address the concerns of brand owners, the GAC believes that they require further refining.  In particular, “substantive examination” should be re-defined so that registrations examined on “absolute grounds” are included in order to ensure broader availability of the URS.”

Accordingly, one needs to understand why more comments on the topic of intellectual property and trademark rights specifically targeting the ICM Registry application haven’t been tendered by the GAC.  Consider this explanatory remark from Sweden’s Jonas Bjelfvenstam:  

“Admittedly, GAC could have given advice to ICANN anyway at any point in time of the process and to my knowledge, no GAC members have raised the question before the GAC meeting July 9 – 12, 2005, in Luxembourg.  However, we all probably rested assure that ICANN’s negative opinion on .xxx, expressed in 2000, would stand.
”

The recent decision to re-open ICM Registry discussions in light of the Independent Review conclusions should have been coupled with an adequate window of time for the GAC to properly put forward any amended or reconsidered advice to the Board on the ICM Registry application.  Restricting the comment period to a timeframe that does not allow for full GAC face-to-face consultations may well be characterized by some as “unfair” and “irresponsible” actions on the part of the ICANN Board.
6b. ICM REGISTRY ON INTELLECTUAL PROPERTY & 
      TRADEMARK RIGHTS 

The ICM Registry has included this language in its Baseline Policies
 document:

“Prohibition on Abusive Registrations:
No registrant may register an abusive string in the sTLD including, without limitation, strings that infringe the intellectual property rights of a third party, including common law trademark rights; strings that are obvious variants of well-known trademarks not belonging to the registrant”
ICM Registry has also developed a Compliance Reporting System
 that will queue reports by category (presumable in the “other” category as intellectual property and/or trademark rights issues are not delineated in the current list of reporting categories).

Another document, the “Registrar Flowthroughs to Registrants
” cites these additional provisions:

· Registrant agrees to submit to proceedings commenced under ICANN's Uniform Domain Name Dispute Resolution Policy ("UDRP");

· Registrant agrees to submit to proceedings commenced under ICM’s Policy on Preventing Abusive Registrations, as posted on the Website, including ICM’s Rapid Takedown Process.

· Registrant acknowledges and agrees to be bound by the terms and conditions of the initial launch and general operations of the .xxx TLD, including as applicable to the Registrant and

including, without limitation, the Start Up Trademark Opposition Process, the Limited Launch, the Premium Name Allocation Process, and general registration.

The ICM Registry document entitled “ICM Registry Policy:  Preventing Abusive Registrations” makes the following point:

“All prospective registrants/beneficial registrants must agree to participate in and abide by any determinations made as part of the ICANN UDRP, and ICM’s specialized dispute resolution procedures including the Charter Eligibility Dispute Resolution Procedure (CEDRP).” 


Additionally, the document provides “Mechanisms for those who are not part of the Sponsored Community to protect their intellectual property.”  These mechanisms are:  a free of charge pre-reservation service, a Start Up Trademark Opposition Proceeding (STOP) and an administration dispute resolution service - the “Charter Eligibility Dispute Resolution Process” (CEDRP).

7a. GAC ADVICE ON RESTRICTING ACCESS TO 
      ILLEGAL AND OFFENSIVE CONTENT
We begin by considering the communiqué sent by GAC Chairman Mohamed Sharil Tarmizi to the ICANN Board of Directors
 in which it is stated:

“Although not necessarily well articulated in Luxembourg; as Chairman, I believe there remains a strong sense of discomfort in the GAC about the TLD, notwithstanding the explanations to date.  I have been approached by some of these governments and I have advised them that apart from the advice given in relation to the creation of new gTLDs in the Luxembourg Communiqué that implicitly refers to the proposed TLD, sovereign governments are also free to write directly to ICANN about their specific concerns.  In this regard, I would like to bring to the Board's attention the possibility that several governments will choose to take this course of action. I would like to request that in any further debate that we may have with regard to this TLD that we keep this background in mind.”

Several governments availed themselves of the opportunity to communicate directly to the ICANN organization.  Sweden’s Jonas Bjelfvenstam
 wrote:

“The Swedish line on pornography is that it is not compatible with the gender equality goals. The constant exposure of pornography and degrading pictures in our everyday lives normalizes the exploitation of women and children and the pornography industry profits on the documentation.”
The U.K.’s GAC representative Martin Boyle
 contributed this comment:
“It would also in our view be essential that ICM liaise with the relevant bodies in charge of policing illegal Internet content at national level, such as the Internet Watch Foundation (IWF) in the UK, so as to ensure the effectiveness of the solutions it proposes to avoid the further propagation of illegal content. Specifically, ICM should undertake to monitor all dot.xxx content as it proposed and cooperate closely with IWF and equivalent agencies.”
As for the GAC itself, their Wellington Communiqué
 conveyed the following sentiment:

“In its application, supporting materials and presentation to the GAC in November 2005, ICM Registry promised a range of public interest benefits as part of its bid to operate the .xxx domain. To the GAC’s knowledge, these undertakings have not yet been included as ICM obligations in the proposed .xxx Registry Agreement negotiated with ICANN. The public policy aspects identified by members of the GAC include the degree to which .xxx application would: Take appropriate measures to restrict access to illegal and offensive content”
This position was recently augmented with the declaration in the Nairobi Communiqué
 that:      “More action must be taken to ensure that the introduction of new gTLDs does not lead to a concomitant increase in malicious conduct and abuse of the DNS.”
7b. ICM REGISTRY ON RESTRICTING ACCESS TO 
      ILLEGAL AND OFFENSIVE CONTENT

ICM Registry has included a provision in its Appendix S
 designed to ensure that certain categories of registrants are excluded from the registration process:  
VIII. Demonstrated systems designed to avoid submission of clearly inappropriate applicants that will over-tax the .xxx TLD authentication system
In its document on Preventing Abusive Registrations
, the ICM Registry elaborates upon this category of abusive registrants:

Abusive domain registration has historically attracted a small number of individuals and organizations that engage in high volume registrations, driven by the marginal profitability of individual abusive registrations.

The above would seem to indicate that the ICM Registry defines offensive content (in this instance) as that which drives high volume registrations that over-tax their authentication system.  With regard to illegal content, ICM Registry takes another approach – yet their particular approach is not as community-friendly as approaches taken by other registries.
Unlike the kids.us namespace which refuses to allow detrimental content to be displayed (by invoking a pre-activation review process
), the ICM Registry appears willing to have illegal and offensive content go “live” on the Internet and to be dealt with after-the-fact by way of a Compliance Reporting Tool and a Compliance officer:

ICM shall:

Create readily available and easy to use mechanisms for reporting violations of IFFOR Policies, and for processing such reports, consistent with the requirements of the Compliance Reporting System (the “CRS”) described in Appendix C (the “Compliance Reporting System” or “CRS”);

Name a Compliance Officer to receive and respond to reports of non-compliance and administer IFFOR Policies regarding:

1. Reporting suspected violations of IFFOR Policies, including 
    IFFOR Baseline Policies prohibiting child pornography and/or  
    content that suggests the presence of child pornography;

2. Penalties for failure to cure non-compliance with IFFOR Policies, 
    up to and including cancellation of registration and 
    disqualification for future registration.
On a side note, as the efficaciousness of Compliance initiatives (and their timeliness) has long been a concern to members of the GAC
 and to the remainder of the ICANN community, one cannot help but wonder whether a single ICM Compliance Officer will ever be sufficient to address the task at hand
.  

With that said, one should also note the provisions relating to the IFFOR Policy Council
:

This corporation shall have a Policy Council (“Council”), which shall 
(iii) promote the development and adoption of responsible business practices designed to combat child pornography, facilitate user choice and parental control regarding access to online adult entertainment…

ICM Registry has also warranted
 to:

Contract with 3rd party providers to monitor compliance with IFFOR Policies related to labeling obligations and prohibitions relating to child pornography and/or content or conduct suggesting the presence of child pornography.
Further, ICM in the same document has also stipulated to

Implement innovative approaches to reduce the incidence of children exposed to online adult entertainment.

It should be noted, however, that none of the documentation currently provided actually details the specifics of these “innovative approaches”.

8a. GAC ADVICE ON PROTECTING VULNERABLE 
      MEMBERS OF THE COMMUNITY

The GAC’s Wellington Communiqué
 stated:
“The public policy aspects identified by members of the GAC include the degree to which .xxx application would: Support the development of tools and programs to protect vulnerable members of the community;”

This concern was later reiterated in the GAC’s Letter to the ITU WSIS
:

“Letter from CEO of 11/02/06 re .XXX does not provide sufficient detail on rationale for the Board determination that the application overcame

deficiencies noted in Evaluation Report.  GAC requested written explanation of Board decision.  Public policy aspects identified

by GAC members include degree to which .xxx application would: restrict

access to illegal and offensive content; support development of tools and programs to protect the vulnerable”
8b. ICM REGISTRY ON PROTECTING VULNERABLE 
      MEMBERS OF THE COMMUNITY
ICM notes its provisions with respect to referring Child Pornography issues to “the child safety hotlines”
:


Prohibition on Child Pornography and Conduct or Content Designed to Suggest the Presence of Child Pornography.

Registrants in the sTLD may not display any photograph, film, video, picture, or computer or computer-generated image or picture, whether made or produced by electronic, mechanical, or other means, depicting child pornography as defined in the United Nations Convention on the Rights of the Child. Any sites in the sTLD that appear to be in violation of this policy shall be referred to the child safety hotlines in accordance with IFFOR policy. Registrants in the sTLD may not engage in practices

that are designed to suggest the presence of child pornography on the sites, including, without limitation, the use of meta-tags for that purpose or any other such practices identified by IFFOR from time to time. Any sites in the sTLD that appear to be in violation of this policy shall be referred to the child safety hotlines in accordance with IFFOR policy.

The ICM Registry in the same document additionally sets this requirement:

Consent to Monitoring
All registrants in the sTLD must agree to permit automated monitoring of their sites for compliance with IFFOR policies, including without limitation, IFFOR policies requiring site labeling, prohibiting child pornography, and prohibiting content or conduct designed to suggest the presence of child

pornography. Registrants must agree not to employ technological or other means to defeat or prevent such monitoring.
9a. GAC ADVICE ON MAINTAINING ACCURATE 
      REGISTRATIONS & ON INTERACTIONS WITH LAW 
      ENFORCEMENT
The GAC’s Wellington Communiqué
 states:

“The public policy aspects identified by members of the GAC include the degree to which .xxx application would: Maintain accurate details of registrants and assist law enforcement agencies to identify and contact the owners of particular websites, if need be”
9b. ICM REGISTRY ON MAINTAINING ACCURATE 
      REGISTRATIONS & ON INTERACTIONS WITH LAW 
      ENFORCEMENT

ICM Registry in their Baseline Policies
 document states:

C. Authentication

“All prospective registrants in the sTLD must be authenticated, using reasonable technological mechanisms designed to ensure that the identity of the ultimate registrant is known, and that ICM Registry has accurate contact information for such registrant. Reasonable technological mechanisms, which may change in response to technological advances, shall include, for example, use of a credit card in connection with a transaction.”

ICM, in its Sponsoring Organization Agreement
 also states:

In fulfilling its obligations hereunder, ICM shall:

a. Ensure that its agreements with ICANN accredited registrars (“Registrars”) and approved proxy services require registrars to obligate registrants to (i) comply with IFFOR Policies, as they may be amended in accordance with the PDP from time to time, and (ii) acknowledge that all such obligations shall be enforceable directly by ICM as a third party beneficiary).
On the topic of proxy services, the ICM Registry in its Appendix S
 describes a product called “xxxProxy”:
A service via Authorized Proxy Agents. 
When a registrant opts for this service the actual verified identity of the registrant will also be stored in the registry Authentication Database.  Subject to compliance with ICANN consensus policies related to Whois data and privacy.
As the above language seems to imply that the actual verified identity of the registrant will not be stored in the registry Authentication Database unless an opt-in occurs, this would seem to be a matter of concern if one truly wanted to “maintain” accurate registrations.

With regard to interactions with law enforcement, the ICM Registry in its Baseline Policies document
 states:
Registrant Disqualification
Violation of Prohibitions on Child Pornography and/or Conduct Suggesting the Presence of Child Pornography.
Registrants determined to be in violation of IFFOR Baseline Policies E and F above shall be referred to appropriate third parties (law enforcement, hotlines, etc.) in accordance with IFFOR’s reporting policy. ICM Registry shall comply with the direction of law enforcement having jurisdiction over any such sites with respect to termination of the site’s registration.
At issue is whether the law enforcement community having jurisdiction over any such sites is currently empowered under state law to direct the termination of a site’s registration.  The ICM/IFFOR Contract provisions regarding governing law
 stipulate:

“This Agreement (including the validity and applicability of the arbitration

provisions of this Agreement, the conduct of any arbitration of a Dispute, the enforcement of any arbitral award made hereunder and any other questions of arbitration law or procedure arising hereunder) and its interpretation and all disputes between the parties arising in any

manner hereunder, shall be governed by and construed in accordance with the internal laws of the State of New York, without giving effect to any choice or conflict of law provision or rule (whether of the State of New York or any other jurisdiction) that would cause the application of laws of any jurisdictions other than those of the State of New York.”
Meanwhile, per the Sponsored TLD Agreement, ICM Registry is identified as “in good standing under the laws of Delaware”
.  Whatever state law might be operative (obviously I am not an attorney) one has to wonder whether in fact the law enforcement community currently has the authority to direct the termination of a site’s registration as indicated by the ICM language (as opposed to directing the implementation of a non-resolving status).  
10a. GAC ADVICE ON PUBLIC INTEREST BENEFITS
The Wellington Communiqué
 states:

“In its application, supporting materials and presentation to the GAC in November 2005, ICM Registry promised a range of public interest benefits as part of its bid to operate the .xxx domain. To the GAC’s knowledge, these undertakings have not yet been included as ICM obligations in the proposed .xxx Registry Agreement negotiated with ICANN.”

A more recent communication states:
“The GAC remains concerned that the threshold question has not been answered whether the introduction of new gTLDs provides potential benefits to consumers that will not be outweighed by the potential harms.”
 

10b. ICM REGISTRY ON PUBLIC INTEREST BENEFITS
The ICM Registry has not directly addressed the “public interest benefits” concern articulated by the GAC.  In their document “ICM Overview: Agreement Changes Reflecting GAC Advice”
, the “public interest benefits” element does not appear by name (although it may take some form via the designation of an Ombudsman “to address concerns about enforcement of registry policies and handling of complaints related to registrant non-compliance”).
An attempt to address the concern over “public interest benefits” perhaps may be found in ICM’s language pertaining to the Grants Program:

Establish and operate the Grants Program including, without limitation, by

a. Establishing a Grants Committee;

b. Developing the grants application procedures and award criteria (“Grant Award Criteria”) based on public comment and input from concerned and affected stakeholders;

c. Reviewing and acting on grants applications in accordance with the Grant Award Criteria; and

d. Publish annual reports on grants and sponsorship activities.
Having noted the earlier failed effort on the part of the .pro organization to establish/implement a Community Refund Program
, one has to wonder whether ICM’s Grants Initiative will come to meet a similar fate.
The references to the public interest benefits of course have their origin in the 2003 “New sTLD Application: Evaluation Methodology and Selection Criteria”
 wherein it states:
· It is paramount that the Sponsoring Organization owe its overriding responsibilities to the Sponsored TLD Community and the public interest in its policy-formulation activities.

· Proposals, therefore, will receive a higher score the more the Sponsoring Organization is proposed to have: Defined mechanisms to ensure that approved policies are primarily in the interests of the Sponsored TLD Community and the public interest.
The public interest factor also figures prominently in ICANN’s Affirmation of Commitments.

Of interest, then, is how the ICM registry addresses the public interest factor by way of IFFOR arrangements.  Does it balance the public interest equally with the Sponsored TLD Community interest, or does it favor one set of interests over another?

A review of the IFFOR Organizational Chart
 does not show parity between the parties, rather the majority position is held by Adult Industry representatives.
11a. GAC ADVICE ON SPONSORED COMMUNITY & 
        PUBLIC INTEREST CRITERIA

With regard to the .xxx decision, in the Wellington Communiqué the GAC requested
:

“a written explanation of the Board decision, particularly with regard to the sponsored community and public interest criteria outlined in the sponsored top level domain selection criteria.”

The ICANN Board provided a response, yet that explanation (per the Lisbon Communiqué
) still failed to satisfy the GAC:

“The GAC reaffirms the letter sent to the ICANN Board on 2nd Februaryy 2007.  The Wellington Communique remains a valid and important expression of the GAC’s views on .xxx.  The GAC does not consider the information provided by the Board to have answered the GAC concerns as to whether the ICM application meets the sponsorship criteria.”
11b. ICM REGISTRY ON SPONSORED COMMUNITY & 
        PUBLIC INTEREST CRITERIA

The definition of a sponsored community may be found in “Establishment of New sTLDs RFP”
:
“A Sponsoring Organization is an organization to which ICANN delegates some defined level of ongoing policy-formulation responsibility and authority regarding the manner in which a particular sponsored TLD is operated. A sponsored TLD has a Charter to be observed by the Sponsoring Organization, which defines the purpose for which the sponsored TLD has been created and will be operated. The Sponsoring Organization is responsible for developing policies on the delegated topics so that the TLD is operated for the benefit of a defined group of stakeholders, known as the Sponsored TLD Community, that are most directly interested in the operation of the TLD. The Sponsor also is responsible for selecting the Registry Operator (see below) and to varying degrees for establishing the roles played by registrars and their relationship with the Registry Operator. 

ICANN is responsible to the broad Internet community and the public interest in its policy development and maintenance activities. Since a Sponsor of a sTLD exercises delegated policy authority from ICANN, the Sponsoring Organization in exercising its policy development and maintenance activities must, in turn, be structured so as to be responsive primarily to the Sponsored TLD Community and the public interest as a whole. The Sponsor must exercise its delegated authority according to fairness standards and in a manner that is representative of the Sponsored TLD Community. In exercising this role, the Sponsoring Organization must not, for example, be primarily responsible and responsive to a group of individuals, such as shareholders in a corporation, or to any other primarily self-interested group. To reiterate: the primary beneficiaries of the policy development, implementation and maintenance activities of the Sponsoring Organization must be the Sponsored TLD Community and the public interest as a whole; serving these interests objectively is paramount.”

ICM Registry argued
 before the International Centre for Dispute Resolution that 
“There is a clear community of responsible providers of online adult-entertainment in existence, regardless of whether the sTLD is created or not, and the significant numbers of webmasters who have expressed their interest in participating in .XXX demonstrates both the existence of the community and the community’s support for the proposal.  Nothing in the criteria prohibited the community from being defined through self-selection.”

While ICM has put forth the proposition that it has met the Sponsored Community criteria, I cannot locate an ICM declaration that would indicate that ICM has met the public interest criteria.  In short, if there is a declaration that explains how ICM’s application serves the global public interest as a whole, I haven’t been able to locate it in the documentation that I have reviewed.  

This concern, regarding the need to serve the public interest as a whole, was also put forth in the letter written by Michael D. Gallagher of the U.S. Department of Commerce who stated
:
“It is of paramount importance that the Board ensure the best interests of the Internet community as a whole are fully considered as it evaluates the addition of this new top level domain.”

Finally, and merely as a suggestion:  The ICANN Board may wish to review the DiploFoundation document “THE PROTECTION OF THE PUBLIC INTEREST WITH REGARDS TO THE INTERNET”
 

12a. GAC ADVICE ON ENFORCEABLE CONTRACT 
        PROVISIONS

The Wellington Communiqué
 contained the following statement:

“Without in any way implying an endorsement of the ICM application, the GAC would request confirmation from the Board that any contract currently under negotiation between ICANN and ICM Registry would include enforceable provisions covering all of ICM Registry’s commitments…”
This concern was again reiterated in the letter from the GAC Chair to Vint Cerf
 wherein in states:

In Wellington, the GAC also requested confirmation from the ICANN Board that the proposed .xxx agreement would include enforceable provisions covering all of ICM Registry’s commitments. The GAC notes that the ICM Registry referred to this request in material it posted on 5 January 2007, but that ICANN Board has yet to provide such confirmation to the GAC.

It should also be noted that the ICANN Board itself has had reservations regarding ICM Registry compliance matters.  From the 15 September 2005 Special Meeting of the Board
::
Whereas, the ICANN Board has expressed concerns regarding issues relating to the compliance with the proposed .XXX Registry Agreement (including possible proposals for codes of conduct and ongoing obligations regarding potential changes in ownership) and has noted the importance of private registry agreements, in creating contractual means of affecting registries and other actors of the Internet community for the public interest.
Finally, one should take note of ICANN’s March 2007 comment
 regarding enforceability, namely:
“As the Board is still reviewing the materials it has not yet made a determination as to whether the revisions to the ICM Registry contract contain the necessary enforceable provisions.”

12b. ICM REGISTRY ON ENFORCEABLE CONTRACT 
        PROVISIONS


On the topic of enforceability, the ICM Registry formulated this response
 in January 2007:
II. The Registry Agreement is enforceable.
The Agreement gives ICANN unique tools to monitor ICM’s compliance and enforce ICM’s obligations. These tools give ICANN a practical ability to step in effectively to ensure that ICM complies with its obligations and to terminate ICM’s operation of .xxx in the case of material non-compliance. 

1. Gives ICANN the right to disapprove: 

· ICM’s selection of entities to provide the required monitoring services. 

· Any change in the sponsoring organization. 

· Proposed changes in control of ICM Registry; 

2. Obligates ICM to provide a draft contract between IFFOR and Registry Operator to ICANN, and to negotiate in good faith prior to launch to address any reasonable concern that the contract creates compliance issues and/or a risk that policy obligations will not be fulfilled. 

3. Obligates ICM to establish a thirty-day “quick look” opportunity for ICANN to review policies prior to implementation, and negotiate in good faith prior to implementing such policies to resolve any concerns about such policies. 

4. Obligates ICM to provide quarterly written reports for one year, and as reasonably requested thereafter, detailing and demonstrating reasonable progress towards fulfilling policy commitments . 

5. Empowers ICANN to terminate the agreement for failure to cure any fundamental and material breach, backed up by a mandatory escrow of registry data. 

6. Authorizes ICANN to seek specific performance of ICM’s obligations under the Registry Agreement; 

7. Permits ICANN to seek punitive, exemplary, and other damages for repeated/willful breach 

8. Enables ICANN to enforce its rights through binding arbitration. 

At issue is whether ICM’s above claims remain valid in light of the revised contract.  Upon examining revisions to Appendix S
, one immediately notes a major section in Part 8 that has been deleted.  This deleted section had included the following language (which is now gone):
“Consider and implement IFFOR developed policies in accordance with the Documentation, subject to a thirty-day “quick look” opportunity during which period ICANN may, if it elects to do so, review the policies prior to implementation.”

“Specific Performance” language has also been removed in the revised Appendix S.  
Finally, although ICM Registry makes the claim that ICANN is permitted to seek punitive, exemplary, and other damages for repeated/willful breach, ICM fails to point out the particulars of Article IV, Section 4.4 of the Sponsored TLD Agreement, namely:

In the event Registry Operator shall have been repeatedly and willfully in fundamental and material breach of Registry Operator’s obligations set forth in Sections 3.1(a), (b), (d) or (e); Section 5.2 or Section 7.3, and arbitrators in accordance with Section 5.1(b) of this Agreement repeatedly have found Registry Operator to have been in fundamental and material breach of this Agreement, including in at least three separate awards, then ICANN may request the arbitrators award such punitive, exemplary, or other damages as they may believe appropriate under the circumstances.
It would have been appropriate for ICM Registry after its recent contract revisions to have divulged to the GAC any changes in the element of enforceability (an update of ICM’s 2007 assertions); this did not happen.
13a. GAC ADVICE ON THE EMPHATIC OPPOSITION TO 
        THE INTRODUCTION OF .XXX
The Wellington Communiqué
 contains the following remark:
“Nevertheless without prejudice to the above, several members of the GAC are emphatically opposed from a public policy perspective to the introduction of a .xxx sTLD.”


One also notes that the document entitled “Chronological History of ICM’s Involvement with ICANN”
 states:

“After receiving notification from the Board that the .XXX sTLD Registry Agreement would be up for Board consideration again, the GAC produced the Lisbon Communiqué, reaffirming the GAC’s position against the introduction of the .XXX sTLD.”


In the letter from GAC Chair Tarmizi to Vincent Cerf
 one also reads this language:

“Finally, we draw your attention to the fact that the Wellington Communiqué highlighted that several GAC members were "emphatically opposed from a public policy perspective to the introduction of an .xxx sTLD" and that this was not contingent on the specificities of the proposed agreement.”
The last comment on the topic comes from the European Commission in their September 2005 letter to Vint Cerf
:

“…the .xxx TLD raises obvious and predictable public policy issues”
13ba. ICM REGISTRY ON THE EMPHATIC OPPOSITION 
        TO THE INTRODUCTION OF .XXX
By way of Stuart Lawley’s letter to Peter Dengate-Thrush
, ICM has put forth the following rebuttal:
“On 16 February 2007, ICANN posted a registry agreement that was

fully negotiated and agreed to by ICANN staff and specifically designed to address public policy advice contained in the GAC’s Wellington Communiqué.”
14a. GAC ADVICE REGARDING DEFICIENCES 
        IDENTIFIED BY THE SPONSORSHIP AND 
        COMMUNITY EVALUATION PANEL

The Wellington Communiqué
 begins with this remark:

“The GAC appreciates the efforts of ICANN to clarify the process by which the Board approved the entry into negotiations by ICANN staff and ICM Registry, the applicant for the .xxx sponsored top level domain, as reflected in the ICANN President’s letter to the GAC Chair on February 11, 2006. However, the GAC does not believe the February 11 letter provides sufficient detail regarding the rationale for the Board determination that the application had overcome the deficiencies noted in the Evaluation Report.”

The correspondence from GAC Chair Tarmizi to ICANN Chairman of the Board Vint Cerf
 contained this comment:

“We note that the Wellington Communiqué also requested written clarification from the ICANN Board regarding its decision of 1 June 2005 authorising staff to enter into contractual negotiations with ICM

Registry, despite deficiencies identified by the Sponsorship and Community Evaluation Panel.  Notwithstanding the ICANN President’s letters to the GAC Chair on 11 February and 4 May 2006, as GAC Chair and GAC Chair Elect, we reiterate the GAC's request for a clear explanation of why the ICANN Board is satisfied that the .xxx application has overcome the deficiencies relating to the proposed sponsorship community.”

ICANN itself has written in its “ICANN Options Following the IRP Declaration on ICM’s .XXX Application” document
 that 

“The dissenting opinion of the Panel’s Declaration concluded that ICM never satisfied the sponsorship requirements and criteria for a sponsored TLD, and that the ICANN Board denied ICM’s application for the .XXX sTLD "on the merits in an open and transparent forum."”
14b. ICM REGISTRY REGARDING DEFICIENCES 
        IDENTIFIED BY THE SPONSORSHIP AND 
        COMMUNITY EVALUATION PANEL

From the IRP Panel Declaration
:

70. ICM points out that the Wellington Communiqué of the GAC (supra,

paragraph 35) referred to “the Board determination that the [ICM] application had overcome the deficiencies noted in the Evaluation Report.” ICM maintains that, at ICANN’s staff prompting, ICM responded to all of the concerns raised in the GAC’s Wellington Communiqué. Thus, the Third Draft Registry Agreement of April 18, 2006, included commitments of ICM to establish policies and procedures to label the sites on the domain, to use automated tools to detect and prevent child pornography, to maintain accurate lists of registrants and assist law enforcement agencies to identify and contact the owners of particular sites, and to ensure the intellectual property and trademark rights, personal names, country names, names of historical, cultural and religious significance and names of geographic identifiers, drawing on domain name registry best practices (C-171).

Further, in ICM’s 21 March 2010 correspondence
 ICM stated that it has "identified no option other than prompt execution of the 2007 negotiated agreement."
The ICANN Board, however, in its ICANN Options Document
 disagreed with this contention:

The Board has considered this option, but the general sense is that if the Board determines to move forward on ICM’s Application for the .XXX sTLD, using either the 2004 criteria or the criteria established for the new gTLD Program, minimally, it is appropriate to conduct some due diligence to ensure that the applicant would meet (or still meet) the requisite financial and technical criteria, in a manner sufficient to operate the proposed top-level domain. It is also important from an ICANN Bylaws standpoint to consider compliance with the provisions relating to GAC advice.

15a. GAC ADVICE ON NEW TLDS

The GAC Principles Regarding New gTLDs
 state:
“1.3 A gTLD is a top level domain which is not based on the ISO 3166 two-letter country code list.  For the purposes and scope of this document, new gTLDs are defined as any gTLDs added to the Top Level Domain name space after the date of the adoption of these principles by the GAC. [28 March 2007]”

2.1  Introduction of new gTLDs.  New gTLDs should respect

a)  The provisions of the Universal Declaration of Human Rights which seek to affirm “fundamental human rights, in the dignity and worth of the human person and in the equal rights of men and women”.
15b. ICM REGISTRY ON NEW TLDS

In ICM Registry’s letter to Rod Beckstrom
, the following statement is made:

“We understand that some have suggested ICM’s registry agreement should reflect the registry agreement template contained in the Draft Applicant Guidebook for the new gTLD round. There is no principled reason for this. As stated above, ICM applied under the rules for

the 2004 sTLD round, and its registry agreement should reflect those rules. Moreover, there is no material purpose served by applying new contract terms in this case - ICM’s February 2007 registry agreement already contains a number of the additional protections being considered in the new gTLD context. For example, the 2007 agreement includes robust protections, including rapid takedown, other trademark protections, and enhanced protections for certain geographic, cultural and religious names. In fact, in many cases, the safeguards in ICM’s 2007 negotiated

agreement go well beyond the enhanced protection mechanisms under discussion in connection with the forthcoming gTLD round. So even if it was appropriate to apply the new gTLD standards to ICM, executing the registry agreement as negotiated in February 2007 is consistent

with—indeed, more advanced than—ICANN’s current contract template, which has not been officially amended or ratified yet.”
16. CONCLUDING REMARKS

Although the author of this analysis has reached the conclusion that the proposed registry agreement for the .XXX sTLD is not as yet consistent with GAC advice, some (or all) of the ICANN Board may disagree with this point of view.  

As such, I will take this last opportunity to remind the Board that its decisions should ultimately be grounded in the organizational principles first espoused by way of ICANN’s Articles of Incorporation
 – I refer, specifically, to this language:

“In furtherance of the foregoing purposes, and in recognition of the fact that the Internet is an international network of networks, owned by no single nation, individual or organization, the Corporation shall, except as limited by Article 5 hereof, pursue the charitable and public purposes of lessening the burdens of government…”

Ultimately the ICANN Board will need to answer this question:  “Will the approval of the .xxx sTLD application result in lessening the burdens of government, or will it have the opposite effect?”

From my perspective, I see the burdens of government as being increased by an ICANN decision to ratify to .xxx proposal.  I see the frightening prospect of a great many nation states acting (in light of their own public interest concerns) to direct their ISP communities to block this domain, and I have a great concern regarding how this will bode for the global Internet.  Will this domain serve as the catalyst to prompt sovereign states to ever more vigorously pursue censorship activities?   If so, this certainly wouldn’t be in the global public interest.  

Who knows best as to whether the burdens of government will be increased or decreased if the .xxx proposal is ratified?  You might try asking the GAC.
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� � HYPERLINK "http://gac.icann.org/system/files/GAC_28_Lisbon_Communique.pdf" ��http://gac.icann.org/system/files/GAC_28_Lisbon_Communique.pdf�





� � HYPERLINK "http://gac.icann.org/system/files/GAC_25_Wellington_Communique.pdf" ��http://gac.icann.org/system/files/GAC_25_Wellington_Communique.pdf�





� � HYPERLINK "http://www.icann.org/correspondence/karklins-to-dengate-thrush-10mar10-en.pdf" ��http://www.icann.org/correspondence/karklins-to-dengate-thrush-10mar10-en.pdf� 


� � HYPERLINK "http://www.icann.org/correspondence/bjelfvenstam-to-twomey-23nov05.htm" ��http://www.icann.org/correspondence/bjelfvenstam-to-twomey-23nov05.htm�


� � HYPERLINK "http://www.icann.org/en/tlds/agreements/xxx/appendix-b-baseline-policies-26jul10-en.pdf" ��http://www.icann.org/en/tlds/agreements/xxx/appendix-b-baseline-policies-26jul10-en.pdf� 


� � HYPERLINK "http://www.icann.org/en/tlds/agreements/xxx/appendix-c-compliance-reporting-system-26jul10-en.pdf" ��http://www.icann.org/en/tlds/agreements/xxx/appendix-c-compliance-reporting-system-26jul10-en.pdf� 


� � HYPERLINK "http://www.icann.org/en/tlds/agreements/xxx/registrar-flowthroughs-to-registrants-26jul10-en.pdf" ��http://www.icann.org/en/tlds/agreements/xxx/registrar-flowthroughs-to-registrants-26jul10-en.pdf� 


� � HYPERLINK "http://www.icann.org/en/tlds/agreements/xxx/preventing-abusive-registrations-20jul10-en.pdf" ��http://www.icann.org/en/tlds/agreements/xxx/preventing-abusive-registrations-20jul10-en.pdf� 


� � HYPERLINK "http://www.icann.org/correspondence/tarmizi-to-board-12aug05.htm" ��http://www.icann.org/correspondence/tarmizi-to-board-12aug05.htm�


� � HYPERLINK "http://www.icann.org/correspondence/bjelfvenstam-to-twomey-23nov05.htm" ��http://www.icann.org/correspondence/bjelfvenstam-to-twomey-23nov05.htm�


� � HYPERLINK "http://www.icann.org/correspondence/boyle-to-cerf-09may06.htm" ��http://www.icann.org/correspondence/boyle-to-cerf-09may06.htm�


� � HYPERLINK "http://gac.icann.org/system/files/GAC_25_Wellington_Communique.pdf" ��http://gac.icann.org/system/files/GAC_25_Wellington_Communique.pdf�





� � HYPERLINK "http://gac.icann.org/system/files/Nairobi_Communique.pdf" ��http://gac.icann.org/system/files/Nairobi_Communique.pdf� 


� � HYPERLINK "http://www.icann.org/en/tlds/agreements/xxx/proposed-xxx-agmt-appendix-s-clean-23aug10-en.pdf" ��http://www.icann.org/en/tlds/agreements/xxx/proposed-xxx-agmt-appendix-s-clean-23aug10-en.pdf� 


� � HYPERLINK "http://www.icann.org/en/tlds/agreements/xxx/preventing-abusive-registrations-20jul10-en.pdf" ��http://www.icann.org/en/tlds/agreements/xxx/preventing-abusive-registrations-20jul10-en.pdf� 


� “Content must be initially approved by Neustar (and/or its subcontractors). Content is reviewed on an ongoing basis by Neustar” � HYPERLINK "http://www.cms.kids.us/policy_overview_files/frame.htm" ��http://www.cms.kids.us/policy_overview_files/frame.htm� 





� “Improvements in ICANN’s post-delegation monitoring and enforcement of the commitments made by delegated operator registries and registrars are warranted.”  � HYPERLINK "http://www.icann.org/correspondence/karklins-to-dengate-thrush-10mar10-en.pdf" ��http://www.icann.org/correspondence/karklins-to-dengate-thrush-10mar10-en.pdf� 


� In May 2007 TechCrunch reported that 260 new porn sites go online daily – see � HYPERLINK "http://techcrunch.com/2007/05/12/internet-pornography-stats/" ��http://techcrunch.com/2007/05/12/internet-pornography-stats/�  


� � HYPERLINK "http://www.icann.org/en/tlds/agreements/xxx/iffor-bylaws-26jul10-en.pdf" ��http://www.icann.org/en/tlds/agreements/xxx/iffor-bylaws-26jul10-en.pdf� 


� � HYPERLINK "http://www.icann.org/en/tlds/agreements/xxx/iffor-sponsoring-organization-agreement-26jul10-en.pdf" ��http://www.icann.org/en/tlds/agreements/xxx/iffor-sponsoring-organization-agreement-26jul10-en.pdf� 


� � HYPERLINK "http://gac.icann.org/system/files/GAC_25_Wellington_Communique.pdf" ��http://gac.icann.org/system/files/GAC_25_Wellington_Communique.pdf�





� � HYPERLINK "http://gac.icann.org/system/files/GAC_to_ITU_WSIS_WG_2009_final.pdf" ��http://gac.icann.org/system/files/GAC_to_ITU_WSIS_WG_2009_final.pdf� 





� � HYPERLINK "http://www.icann.org/en/tlds/agreements/xxx/appendix-b-baseline-policies-26jul10-en.pdf" ��http://www.icann.org/en/tlds/agreements/xxx/appendix-b-baseline-policies-26jul10-en.pdf� 


� � HYPERLINK "http://gac.icann.org/system/files/GAC_25_Wellington_Communique.pdf" ��http://gac.icann.org/system/files/GAC_25_Wellington_Communique.pdf�





� � HYPERLINK "http://www.icann.org/en/tlds/agreements/xxx/appendix-b-baseline-policies-26jul10-en.pdf" ��http://www.icann.org/en/tlds/agreements/xxx/appendix-b-baseline-policies-26jul10-en.pdf� 


� � HYPERLINK "http://www.icann.org/en/tlds/agreements/xxx/iffor-sponsoring-organization-agreement-26jul10-en.pdf" ��http://www.icann.org/en/tlds/agreements/xxx/iffor-sponsoring-organization-agreement-26jul10-en.pdf� 


� � HYPERLINK "http://www.icann.org/en/tlds/agreements/xxx/proposed-xxx-agmt-appendix-s-clean-23aug10-en.pdf" ��http://www.icann.org/en/tlds/agreements/xxx/proposed-xxx-agmt-appendix-s-clean-23aug10-en.pdf� 


� � HYPERLINK "http://www.icann.org/en/tlds/agreements/xxx/appendix-b-baseline-policies-26jul10-en.pdf" ��http://www.icann.org/en/tlds/agreements/xxx/appendix-b-baseline-policies-26jul10-en.pdf� 


� � HYPERLINK "http://www.icann.org/en/tlds/agreements/xxx/iffor-sponsoring-organization-agreement-26jul10-en.pdf" ��http://www.icann.org/en/tlds/agreements/xxx/iffor-sponsoring-organization-agreement-26jul10-en.pdf� 


� � HYPERLINK "http://www.icann.org/en/tlds/agreements/xxx/proposed-xxx-agmt-clean-23aug10-en.pdf" ��http://www.icann.org/en/tlds/agreements/xxx/proposed-xxx-agmt-clean-23aug10-en.pdf� 


� � HYPERLINK "http://gac.icann.org/system/files/GAC_25_Wellington_Communique.pdf" ��http://gac.icann.org/system/files/GAC_25_Wellington_Communique.pdf�





� � HYPERLINK "http://gac.icann.org/system/files/GAC_to_ICANN_090818_comments_new_gTLD_AGv2_0.pdf" ��http://gac.icann.org/system/files/GAC_to_ICANN_090818_comments_new_gTLD_AGv2_0.pdf� 


� � HYPERLINK "http://www.icann.org/en/tlds/agreements/xxx/gac-policy-enforcement-05jan-07.htm" ��http://www.icann.org/en/tlds/agreements/xxx/gac-policy-enforcement-05jan-07.htm� 


� � HYPERLINK "http://www.icann.org/tlds/agreements/pro/registry-agt-appg-23apr04.htm" ��http://www.icann.org/tlds/agreements/pro/registry-agt-appg-23apr04.htm�








� � HYPERLINK "http://www.icann.org/en/tlds/new-stld-rfp/new-stld-evaluation-criteria-24jun03.htm" ��http://www.icann.org/en/tlds/new-stld-rfp/new-stld-evaluation-criteria-24jun03.htm� 


� � HYPERLINK "http://www.minquan.org/en/announcements/announcement-30sep09-en.htm" ��http://www.minquan.org/en/announcements/announcement-30sep09-en.htm� 


� � HYPERLINK "http://www.icann.org/en/tlds/agreements/xxx/appendix-d-iffor-organizational-chart-26jul10-en.pdf" ��http://www.icann.org/en/tlds/agreements/xxx/appendix-d-iffor-organizational-chart-26jul10-en.pdf� 


� � HYPERLINK "http://gac.icann.org/system/files/GAC_25_Wellington_Communique.pdf" ��http://gac.icann.org/system/files/GAC_25_Wellington_Communique.pdf�





� � HYPERLINK "http://gac.icann.org/system/files/GAC_28_Lisbon_Communique.pdf" ��http://gac.icann.org/system/files/GAC_28_Lisbon_Communique.pdf�





� � HYPERLINK "http://www.icann.org/en/tlds/new-stld-rfp/new-stld-rfp-24jun03.htm" ��http://www.icann.org/en/tlds/new-stld-rfp/new-stld-rfp-24jun03.htm� 


� � HYPERLINK "http://www.icann.org/en/irp/icm-v-icann/supporting-documentation-for-icm-memorial-22jan09-en.pdf" ��http://www.icann.org/en/irp/icm-v-icann/supporting-documentation-for-icm-memorial-22jan09-en.pdf� 


� � HYPERLINK "http://www.icann.org/correspondence/gallagher-to-cerf-15aug05.pdf" ��http://www.icann.org/correspondence/gallagher-to-cerf-15aug05.pdf� 


� � HYPERLINK "http://www.diplomacy.edu/poolbin.asp?IDPool=128" ��http://www.diplomacy.edu/poolbin.asp?IDPool=128� 


� � HYPERLINK "http://gac.icann.org/system/files/GAC_25_Wellington_Communique.pdf" ��http://gac.icann.org/system/files/GAC_25_Wellington_Communique.pdf�





� � HYPERLINK "http://www.icann.org/correspondence/tarmizi-to-cerf-02feb07.pdf" ��http://www.icann.org/correspondence/tarmizi-to-cerf-02feb07.pdf� 


� � HYPERLINK "http://www.icann.org/en/minutes/resolutions-15sep05.htm" ��http://www.icann.org/en/minutes/resolutions-15sep05.htm� 


� � HYPERLINK "http://www.icann.com/correspondence/cerf-to-tarmizi-karklins-14Mar07.pdf" ��http://www.icann.com/correspondence/cerf-to-tarmizi-karklins-14Mar07.pdf� 


� � HYPERLINK "http://www.icann.org/en/tlds/agreements/xxx/gac-policy-enforcement-05jan-07.htm" ��http://www.icann.org/en/tlds/agreements/xxx/gac-policy-enforcement-05jan-07.htm�


� � HYPERLINK "http://www.icann.org/en/tlds/agreements/xxx/proposed-xxx-agmt-appendix-s-redline-23aug10-en.pdf" ��http://www.icann.org/en/tlds/agreements/xxx/proposed-xxx-agmt-appendix-s-redline-23aug10-en.pdf� 


� � HYPERLINK "http://gac.icann.org/system/files/GAC_25_Wellington_Communique.pdf" ��http://gac.icann.org/system/files/GAC_25_Wellington_Communique.pdf�





� � HYPERLINK "http://www.icann.org/en/irp/icm-v-icann/icm-icann-history-21feb10-en.pdf" ��http://www.icann.org/en/irp/icm-v-icann/icm-icann-history-21feb10-en.pdf� 


� � HYPERLINK "http://www.icann.org/correspondence/tarmizi-to-cerf-02feb07.pdf" ��http://www.icann.org/correspondence/tarmizi-to-cerf-02feb07.pdf�


� � HYPERLINK "http://www.icann.org/correspondence/zangl-to-cerf-16sep05.pdf" ��http://www.icann.org/correspondence/zangl-to-cerf-16sep05.pdf� 


� � HYPERLINK "http://www.icann.org/correspondence/lawley-to-dengate-thrush-02mar10-en.pdf" ��http://www.icann.org/correspondence/lawley-to-dengate-thrush-02mar10-en.pdf� 


� � HYPERLINK "http://gac.icann.org/system/files/GAC_25_Wellington_Communique.pdf" ��http://gac.icann.org/system/files/GAC_25_Wellington_Communique.pdf�





� � HYPERLINK "http://www.icann.org/correspondence/tarmizi-to-cerf-02feb07.pdf" ��http://www.icann.org/correspondence/tarmizi-to-cerf-02feb07.pdf�


� � HYPERLINK "http://www.icann.org/en/irp/icm-v-icann/draft-options-post-irp-declaration-26mar10-en.pdf" ��http://www.icann.org/en/irp/icm-v-icann/draft-options-post-irp-declaration-26mar10-en.pdf� 


� � HYPERLINK "http://www.icann.org/en/irp/icm-v-icann/irp-panel-declaration-19feb10-en.pdf" ��http://www.icann.org/en/irp/icm-v-icann/irp-panel-declaration-19feb10-en.pdf� 


� � HYPERLINK "http://www.icann.org/correspondence/lawley-to-beckstrom-21mar10-en.pdf" ��http://www.icann.org/correspondence/lawley-to-beckstrom-21mar10-en.pdf� 


� � HYPERLINK "http://www.icann.org/en/irp/icm-v-icann/draft-options-post-irp-declaration-26mar10-en.pdf" ��http://www.icann.org/en/irp/icm-v-icann/draft-options-post-irp-declaration-26mar10-en.pdf� 


� � HYPERLINK "http://gac.icann.org/system/files/gTLD_principles_0.pdf" ��http://gac.icann.org/system/files/gTLD_principles_0.pdf� 


� � HYPERLINK "http://www.icann.org/correspondence/lawley-to-beckstrom-21mar10-en.pdf" ��http://www.icann.org/correspondence/lawley-to-beckstrom-21mar10-en.pdf� 


� � HYPERLINK "http://www.icann.org/en/general/articles.htm" ��http://www.icann.org/en/general/articles.htm� 
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