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The Guidebook continues to be deeply flawed.
The Non-User Commercial Constituency (NCUC) would like to comment on the ‘Draft Applicant Guidebook, Version 2” concerning the new gTLD process. NCUC feels that this second version of the guidebook, although it addresses the crucial issues raised during the first public comment period, it still falls short of many issues, which NCUC feels that ICANN should address or respond to. NCUC has structured its comments for each one of the modules.
Module 1

1.1.5 ICANN staff have justified the high cost of the application fees as simply because its the first round and that in the subsequent round, "to be held within 1 year" the costs are expected to be substantially less when it can be expected that IDN applicants from poor countries could afford to participate. The document states that the goal is to have the next round in a year but it does not in anyway commit ICANN to do so. ICANN should guarantee this in writing in the document. 

1.5.1 (a) The fees in general are exorbitant for a process that is designed to be more or less automatic and online with hardly any need for much human intervention, except for the dispute resolution, which is outsourced and separately paid for by the applicants/objectors. 

(b) Regardless of ICANN's justification and invoking "fairness" it is still completely unreasonable for there to be a separate $50 000 Registry Services Review Fee when there is already a $185 000 fee for application. Precisely because ICANN claims that the frequency is going to be very low, the Review Fee should be included in the $185000. 

(c) If the goal is to have diverse applicants from other than the usual wealthy Western countries and in particular for IDN scripts from poorer parts of the world the $185000 fee should be an order of magnitude less for such IDN applications from less wealthy nations - perhaps adjusted by relative GDP. (True costs can be recovered from applicants who go on to operate successful businesses). Any of the usual excuses that ICANN will provide for not doing this in a more equitable way will be based on false premises given the annual revenue approaching $100M and the size of its reserves. 

(d) While not begrudging the supposedly refundable money that applicants lost almost a decade ago to ICANN, it is disappointing to see ICANN singling out a credit of $86000 for them. Many current potential applicants have been waiting for years as ICANN continues to delay new gTLD and IDN TLD introduction for 3 years with periodic well-publicized promises of “in the next 6 months”. Attending meetings and waiting and repeatedly preparing for imminent launches that fail to be on schedule continues to cost money for those waiting (some of have already given up and cut their losses). In principle one could argue that the “cost of waiting” as ICANN continues to give false hope should be “reimbursed” to those waiting. Since in practice this cannot be done (or figured out), why single out a credit for those who applied several years ago ? If ICANN feels that those past applicants rightly deserve to be re-funded (and there are many people, now apparently including ICANN, who think so), then ICANN should reach into its deep pockets and refund them outright, not give them a “credit” in this unrelated round. Best not to link the two separate issues and open up a precedent.  

Section 1.2.2.1

NCUC feels that this category might give rise to inconsistencies and can overlap with the category of strings considered as geographical names (2.1.1.4.1) ICANN should consider the following scenario, which is highly likely to occur: If for instance, the Turkish part of Cyprus applies for a gTLD as a geographical name, according to the rules (2.1.1.4.1), the application will be rejected on the basis that the Turkish part of Northern Cyprus is not a recognised state under international law (UN Resolution 541 and 550). However, it qualifies as a community according to the ICANN definition (1.2.2.1). This can create a great deal of confusion in the whole process and oppose long-standing and traditional international principles. NCUC asks ICANN to add a separate section in the eligibility for the community-based objection section adding “the applicant needs to demonstrate that the community is not opposing and does not contravene accepted principles of international law”.

Module 2

2.1.1.1  String Confusion Objection:  The GNSO IDN Working Group ( 2 years ago ) after much discussion and debate unanimously concluded in a 100+ page report that ONLY visual could lead to string confusion instead of one arising out of "phonetic or aural or sound" similarity or "meaning" similarity. It was one of the few things that the Report had strong consensus on. This view was further confirmed by the then chairs of ccNSO, gNSO and senior ICANN leadership in different open-mike minuted ICANN meetings. Therefore, the continuing efforts to obfuscate the agreed-to distinctions now in the applicant guidebook through vague wording is very troubling. In addition, the original year-long Katoh IDN committee (the first of a few IDN committees at ICANN) of several years ago came to only 2 recommendations regarding future new IDN gTLDs - one of them in essence that IDN gTLDs of "similar meaning" should not go to existing incumbent registries in ASCII (or presumably by extension another IDN language/script). The recorded recommendation is uniform and clear over a decade but the applicant guidebook ironically continues to confuse the "string confusion" issue. One language is different from another. There is no confusion across languages (where it is meaningless to consider sound or meaning confusion), only within a language (for which it is plausible to consider sound or meaning confusion). 

We have yet to come across a discussion in everyday life where a word from one language when thrown into a discussion in another language somehow creates confusion between the parties causing unfortunate outcomes. A word only has sound or meaning context within its own originating language. This is the same conclusion that all committees and experts convened by ICANN for over a decade have come to; the only natural exception being the parties that stand to lose perceived "$$$"'s on it. Given the clear documented evidence for this within ICANN’s history, ICANN is simply leaving room for legal objections against ICANN in the future. ICANN needs to clearly state that when it comes to strings between different languages/scripts ONLY visual objection and not sound or meaning based objections will be considered. These criteria should not only apply to the string similarity confusion stage in Module 1 but also in any subsequent objections in Module 3 relating to confusion with existing or currently applied-for strings. 

2.1.1.3.2 String requirements: There are many scripts, like Chinese, Japanese and Korean that use ideographs and pictographs that are information-rich descriptors and not low-information alphabets and restricting strings to 3 or more characters amounts to insisting that only short sentences can be top level domains. It only affects about 500 Million of the 1500 Million Internet users today and about 2 Billion of the future Internet population (sic). The GNSO IDN working Group Report considered this issue at length and came to more or less unanimous agreement (taken together with the Reserved Names Working Group) that for IDN TLDs, there should be no arbitrary restriction at all - i.e. the smallest IDN TLD can be a single character. Inconceivably, given the recommendations and the plain obviousness of this need, after a decade of global debate the first version of the guidebook simply ignored this strong recommendation (like many others it seems). While its clear that there is an ICANN sponsored ongoing public analysis again now, the current guidebook has to categorically state in the main text (and not in small print) that in general one or more character IDN TLDs will be allowed with "some possible restrictions that are being discussed" etc. This is continuing to give the impression that there is continuing lack of transparency. This is all understandable in the context of viewing this whole exercise of new GTLD introduction as an Anglo/English/ASCII centric exercise and not simultaneously a non-ASCII IDN one as well.  

2.1.1.4.1 and 2.1.1.4.2 Geopolitical Names: It might be reasonable to require applicants of names of countries (either official or widely understood or short forms) and possibly larger regional (like continent names) or capital or largest/larger cities to produce non-objection or simple support letters from appropriate authorities. However it is going way too far to make the same requirement for names of any place within a country in any country etc. Where will this stop? Does the President of the United States have to approve application for the term Silicon Valley or President of India for a fictional place called Bollywood, or Canadian President for Gaslamp District (Vancouver) or Presidents of Pakistan, India, China, Nepal and the Dalai Lama for Shangrila ? And given that shorter forms of such names are also restricted - Silicon, Bolly, Gas and Shang will require Presidential certification  - but only Presidents from aforesaid countries may have the privilege to endorse even though most of these terms are used all over the world. And worse there is a requirement that the approving authority will have to read many ICANN documents that require everyone to forgo any rights there may have ever had in any court, subjecting to the security rights of another more powerful country, indemnifying everyone and agreeing to pay exorbitant fees (by the average poor country standards). Acknowledging that they have read it maybe innocuous enough since the real liabilities/risks are being taken by some entrepreneurial applicant outside of the government. However in practice, it is unlikely that any salaried, promotion-seeking government official who is tasked to give support to the applicant will ever issue such a letter because of a possible future perception that somehow the government is a party to the actual financial and other consequences of a contract with ICANN in some future lawsuit etc. This is a sure way of dramatically decreasing the number of city, region, locale names that become gTLDs and thus reducing choice for the customer. But perhaps that is the intention of these changes from the previous version.  Finally there is also the issue of words/phrases with multiple meanings - China means "pottery", Indies could mean India, West Indies, or East Indies, La is an acronym for Louisiana State and Los Angeles City in USA as well as an acronym for Laos. Multiply all this by the fact that these words are in their own scripts and languages and across languages may sound like or even mean something else (based on the string confusion requirements and the relatively small fee to object) and we will have to start new law schools to train more lawyers. In truth, there is no need for any of these sub-country name level restrictions, since the current ascii cctlds and the upcoming IDN cctlds already ensure that every country gets its own TLD to run/operate in a name form that it either chooses (IDN) or historically has and accepted (ascii postal code). Countries are not losing anything - TLDs have been set aside for them before we start issuing more generic TLDs.

We suggest that we should leave this issue the way it was in the first Guidebook version - where local jurisdictions get some say when it comes to country names and major cities when it is exact or close to the names and no more. 

2.2.1 Technical Exchange: While limiting technical exchange or correspondence to only one time with an applicant may work (even if poorly) it will certainly not work with applicants whose first language is not English, given the complexity of the documentation and the drive for diversity in applicants and the fact that IDN applications are being expected. As anyone who has travelled to another country knows, even to find the nearest bathroom on one "exchange" would be a challenge. Saying that "we are accepting applications in some other languages" or "we have linguists on staff" is as we all know not quite adequate given the highly restrictive "one online exchange". Saying it will cost too much and we have to be fair to everyone can be easily met with the response "But you charge so much for an application presumably because it is a highly difficult and complex task needing a lot of responsible effort"; if it were simply all online one would think the costs would be far less.

MODULE 3-Substantive Issues

· Legal Rights

NCUC generally believes that the criteria set for the legal rights objection (3.4.2) fail to adhere to the legal particularities, structure and principles of trademark law and neither account for the promotion of a rights-balanced approach. NCUC believes that ICANN should take into serious consideration or respond to the following issues.

a. Paris Convention and the principle of ‘territoriality’ (excluding famous or well known marks)

Under the Paris Convention and the trademark law principle of ‘territoriality’, trademarks are national in nature. This provides that similar and/or identical trademarks can co-exist in different jurisdictions. The Paris Convention – an international agreement to provide the possibility to trademark owners to enjoy international protection - obliges every country “to assure to nationals of countries of the union an effective protection against unfair competition”.
 This entails that each potential entrant will have to comply with the trademark laws and registration processes of every country where protection is sought and, instead, cannot receive international protection by virtue of a mere registration or on the basis of the trademark’s financial strength. This rule respects the principle of trademark ‘territoriality’.

ICANN’s new gTLD proposal opposes both the Paris Convention and the principle of ‘territoriality’. The Domain Name System (DNS) is international in nature, thereby assigning automatically international rights over the uniqueness of the domain name. No such automatic registration system exists for trademarks. What will then be the case if two valid and legitimate trademark owners apply for the same string?

NCUC believes that the suggested ‘string contention’ procedures (Module 4) do not answer to this particular problem and believes that the proposed ‘auction mechanism’ (4.3), which ICANN considers as a ‘last resort’ will take place more often than not. Considering the nature of the mechanism, NCUC fears that trademark owners with stronger financial basis will prevail over other legitimate mark owners. 

b. The proposal bypasses the international trademark law classification system

The current international classification system allows multiple identical marks to exist under different classes of goods and services – for example, the mark ‘Penguin’ for books and the mark ‘Penguin’ for chocolate. Will ICANN use any specific criteria to determine which owners should have the gTLD? Why should one owner have exclusivity over the name in the Internet? How WIPO is planning to deal with these issues?

c. The Proposal creates problems to the ‘genericness’ doctrine

The proposal does not address the issue of generic names and how it will determine who will have rights upon words. If a wine company applies for the <.wine> extension will it get it? This contradicts the ‘genericness’ doctrine of trademark law and raises significant anti-competitive questions.

d. The Legal Right’s Objection Factors (3.4.2)

NCUC believes that the eight non-exhaustive factors provide minimum direction for the legal rights objection. These factors determine rights based on loose criteria, such as similarity based on ‘appearance, phonetic sound or meaning’ and do not take into account other factors such as similarity of goods and/or services provided used in trademark law. (factor 1). NCUC feels that these standards provide panels with wide discretionary powers to determine the legitimate rights of mark owners.

· Morality and Public Order (MAPO)

1. MAPO Objection Grounds Issues

NCUC believes that the new version of the proposal still does not address the complex legal issues concerning this category.

a) “Incitement to or promotion of violent lawless action”

This is a very general term. What does ICANN mean by 'violent lawless action'? For instance, in May 2005, the Council of Europe adopted a new Convention on the Prevention of Terrorism, which requires State parties to criminalize ‘public provocation to commit a terrorist offense’.  ‘Public provocation’ means ‘the distribution, or otherwise making available, of a message to the public, with the intent to incite the commission of a terrorist offence, where such conduct, whether or not directly advocating terrorist offences, causes a danger that one or more such offences may be committed’. This provision was the product of a special report that was drafted by experts on the field having considered both apologie du terrorisme’ and ‘incitement to terrorism’. Apologie was interpreted in the sense of the public expression of praise, support, or justification of terrorism. Similarly, the drafters were aware that this legislative approach might have freedom of expression implications, but argued that it could still constitute a legitimate restriction under human rights law.

Examples of indirect incitement or apologie that can be characterized as ‘public provocation’ include ‘presenting a terrorist offence as necessary and justified’, and ‘the dissemination of messages praising the perpetrator of an attack, the denigration of victims, calls for funding of terrorist organizations or other similar behavior’. Such conduct must be accompanied by the specific intent to incite a terrorist offence. It must also cause a credible danger that an offence might be committed, which may depend on ‘the nature of the author and of the addressee of the message, as well as the context’. Basically and especially in relation to the freedom of expression issue, there needs to be credible evidence that a conduct constitutes public provocation. The NCUC cannot really understand how it is possible for a single gTLD to fit in this category.

b) “Incitement to or promotion of discrimination based upon race, color, gender, ethnicity, religion or national origin”

NCUC believes that this raises significant issues concerning certain balances between the protection against these issues and free speech. NCUC believes that the new proposal upsets the thin and unsettled balances between article 4(a) of the Human Rights Convention and free speech and article 4(b) and free association. NCUC cannot understand how a simple gTLD registration will also involve a situation of incitement or promotion of discrimination. An application for example for <.nazi> gTLD does not necessarily either incite or promote Nazism by virtue of its name. 

c) “Incitement to or promotion of child pornography or other sexual abuse of children”

It is well-settled principle of international law that child pornography illegal.  No argument about that.  But "incitement or promotion" to engage in child porn is different than the porn itself.  So there is conflation between the law on child porn itself and the law on statements about child porn.

Again it appears ICANN is attempting to regulate the content of websites, not URLs, since a domain name (2-6 letter string) cannot be child porn or sexual abuse of children.

d) “A determination that an applied-for gTLD string would be contrary to equally generally accepted identified legal norms relating to morality and public order that recognized under general principles of international law”

This criterion minimizes the criterion of substantive evaluation as established in the Convention on Cybercrime. Article 6 of the Additional Protocol to the Council of Europe’s Convention on Cybercrime whereby: 

“Each Party shall adopt such legislative measures as may be necessary to establish the following conduct as criminal offences under its domestic law, when committed intentionally and without right: distributing or otherwise making available, through a computer system to the public, material which denies, grossly minimises, approves or justifies acts constituting genocide or crimes against humanity, as defined by international law and recognised as such by final and binding decisions of the International Military Tribunal, established by the London Agreement of 8 August 1945, or of any other international court established by relevant international instruments and whose jurisdiction is recognised by that Party.”

NCUC fails to see how a gTLD might “distribute or otherwise make available […] material which denies, grossly minimizes, approves or justifies acts […]”.

2. MAPO Expert Panel Issues

a) Choosing the Panel

3.1.3 identifies the International Center of Expertise (ICE) of the International Chamber of Commerce (ICC) as the organization that has agreed to administer MAPO objection disputes.

NCUC would like to know why this organization was selected.  NCUC would like ICANN to explain why it believes this organization is qualified to settle MAPO objection disputes.  The ICC website states that “ICC expertise can cover technical, financial or contractual issues”; however, there is no mention that the ICE works with experts of generally accepted international legal norms.

3.3.4 requires that each DRSP ensures the experts are independent of the parties, but no other panel selection criterion is defined in the DAG.

NCUC believes that, for the purposes of the MAPO objection, objectors should be assured that the panel is comprised of not only independent experts, but of opinion-neutral experts as well.  DRSPs should be required to consider concerns of this nature when selecting panel members.

b) Panel Procedure

3.1.3 states that the ICE will actually administer the disputes (as opposed to simply providing the experts).  The ICC website states that administering expert proceedings (as opposed to simply providing experts) is a service the ICC offers to many organizations and individuals.

NCUC would like to know whether the expert proceedings will be administered according to established ICE rules, or whether ICANN will specify the rules upon which the proceedings will be administered.  There is no answer to this question in the DAG.  If the procedural rules are to be designated by the DRSPs, then a mention of this should be added to DAG § 3.3.5 on Adjudication.  If the procedural rules are determined by the DRSPs, then we should be able to comment on the rules that apply in ICANN MAPO objection disputes.

c) What weight does the expert panel decision carry?  Is it a final decision on the objection, or merely advice that ICANN may accept or reject?

The language of the DAG is inconsistent, and leaves too much room for multiple interpretation as to what role the expert panels play in the dispute resolution process.  The following language needs to be revised so we may go forward with commentary pertaining to the weight the panel decision should, in fact, carry.

3.3.6 states that “the findings of the panel will be considered an expert determination and advice that ICANN will accept within the dispute resolution process.”  This language suggests that the expert determination is merely an opinion (or “advice,” as it is worded) that ICANN can either accept or reject.  The language of 1.1.2.6 suggests a contrary purpose of the expert determination.

1.1.2.6 states that “as a result of the [DRSP adjudicatory] proceeding, either the applicant will prevail (in which case the application can proceed to the next stage), or the objector will prevail (in which case either the application will proceed no further or the application will be bound to a contention resolution procedure)” (emphasis added).  The two possible results of the proceeding (either moving on to the next step or ceasing to proceed any further) suggest that no ICANN action follows the expert determination proceeding; the expert determination is the final decision on the objection.

d) What weight should the expert panel decision carry?

As was previously mentioned, NCUC cannot make a proper comment on this issue until ICANN clears up the language of the DAG, making it explicitly clear what weight the panel decision actually carries.  Nevertheless, NCUC wishes to comment generally on this issue.

There is no reason why an expert determination should not be a binding decision in the dispute resolution process, provided that the panel selection method and the panel procedures are acceptable.  DAG § 3.1 states that “the independent dispute resolution process is designed to protect certain interests and rights…[The process] allows a party with standing to have its objection considered before a panel of qualified experts” (emphasis added).  The use of the word “independent” suggests that ICANN should take no part in the DRP.  This suggestion is buttressed by the mention of the qualified expert panel.

However, if ICANN is granted the authority to reject the decision of the expert panel, then ICANN’s decision making process in this regard must be transparent.  NCUC recommends that if ICANN chooses to reject a decision from an expert panel, it must author a report of its own describing the recommendation of the panel and why ICANN determined that the recommendation was not acceptable.
· Community Objection

Implementation recommendations for "communities" favour entrenched institutions at the expense of innovators and start-ups.  Still no definition of "community", so the community of "Internet users", and the community of "dog owners", and the community of "blondes", and the community of "anything you can imagine" is a "defined community" according to ICANN and will have standing if there is an institution to lodge the objection.

Specific Issues

These were all general comments, but the NCUC feels that it also has to touch some issues more specifically:

3.1.1 In the case of IDN string confusion across languages/scripts the current process could lead to a nightmare scenario. As currently specified (see criticisms to 3.4.1 below) an existing ASCII ccTLD operator can successfully block an IDN application for a "similar meaning" and thus in effect own ICANN rights to that meaning in every language. Then say 300 new ASCII gTLD strings for 300 new meaning/concepts are introduced and these operators become "existing operators" for the next round and they successfully block the 300 new meaning/concepts in every language. And the emerging IDN world of Internet users will be shut out from participating thru diverse local community efforts and be controlled by mostly Western or global corporations who got in early. 

3.1.2.1 If an existing TLD operator successfully asserts string confusion and the application is rejected the rejected string should not be given to anyone else, including the existing TLD operator who objected and won. 

3.3.4 Selection of Expert Panels: In the case of IDN TLDs at least one expert MUST be from that linguistic/cultural community, preferably from the main country that speaks/uses that language/script, and is also fluent in that script/language. 

3.3.5 To ensure fairness, disputes should allow possibility of hearings in more than just rare instances. Costs can be mitigated by having phone/conference call recorded hearings. 

3.4.1 String Confusion Objection: After months of debate, two years ago the GNSO IDN Working Group pretty much unanimously concluded in a 100+ page report that ONLY visual confusion could lead to string confusion and that "phonetic or aural or sound" similarity or "meaning" similarity cannot give rise to confusion . It was one of the few things that the Report had strong consensus on. As this view was strongly confirmed by the then chairs of ccNSO, gNSO and senior ICANN leadership in different, open-mike, minuted ICANN meetings the continuing efforts to obfuscate the agreed-to distinctions in the applicant guidebook thru vague wording is very troubling. In addition, the original year-long Katoh IDN committee (the first of a few IDN committees at ICANN now) came to only 2 recommendations regarding future new IDN gTLDs - one of them in essence was explicitly that IDN gTLDs of "similar meaning" should not go to existing incumbent registries in ASCII (or presumably by extension to another IDN language/script). The recommendation is uniform and clear over a decade but the applicant guidebook ironically continues to confuse the "string confusion" issue. 

3.4.2 Legal Rights Objection: Presently the Guidebook states that if the applied-for gTLD is identical or similar, in appearance, sound and meaning to an objector's EXISTING MARK it is grounds for objection. While in general this maybe applicable, there is a specific sub-situation that needs to be treated differently and the Guidebook needs to explicitly discuss and clarify this. The party objecting on the basis of “similarity”under this Legal Rights clause cannot already be an existing TLD operator which is already separately entitled to a similarity review via the String Confusion Analysis under Module. If it is determined that an existing TLD is not deemed similar in the String Confusion Module 2 step, then it should not be allowed to participate in the Legal Rights objection step.  A possible exception could be if, and only if, that existing TLD string is an issued trademark in every (or conceivably most) jurisdictions where the Internet is accessible. 
· Procedural Issues

1. Appeals Process

NCUC would like to comment on the absence of any internal or external appeals process. Under the UDRP, loosing parties have the opportunity to refer their dispute to a court of law; such an option is not available under the new proposal, an omission that NCUC feels raises serious concerns over issues of justice and due process. This is important especially since “neither the experts, the DRSP, ICANN, nor their respective employees, Board members, or consultants will be liable to any party in any actions for damages or injunctive relief for any act or omission in connection with any proceeding under the dispute resolution procedures.” (3.3.4)

2. Exclusion of Liability

NCUC is concerned with clause 6 of the Terms and Conditions, which reads: “APPLICANT AGREES NOT TO CHALLENGE, IN COURT OR IN ANY OTHER JUDICIAL FORA, ANY FINAL DECISION MADE BY ICANN WITH RESPECT TO THE APPLICATION, AND IRREVOCABLY WAVIES ANY RIGHT TO SUE OR PROCEED ON THE BASIS OF ANY OTHER LEGAL CLAIM AGAINST ICANN AND ICANN AFFILIATED PARTIES WITH RESPECT TO THE APPLICATION. APPLICANT ACKNOWLEDGES AND ACCEPTS THAT APPLICANT’S NONENTITLEMENT TO PURSUE ANY RIGHTS, REMEDIES, OR LEGAL CLAIMS AGAINST ICANN OR THE ICANN AFFILIATED PARTIES WITH RESPECT TO THE APPLICATION SHALL MEAN THAT APPLICANT WILL FOREGO ANY RECOVERY OF ANY APPLICATION FEES, MONIES INVESTED IN BUSINESS INFRASTRUCTURE OR OTHER START-UP COSTS ANY AND ALL PROFITS THAT APPLICANT MAY EXPECT TO REALIZE FROM THE OPERATION OF A REGISTRY FOR THE TLD”.

NCUC suggests that this provides no leverage to the applicants to challenge ICANN’s determinations to a recognized legal authority. 

3. Fees
NCUC also believes that the required fees are substantially high

a. $100 fee for access to the application system

b. $185,000 for evaluation

c. $50,000 for registry services review fee

d. other fees to be confirmed.

NCUC realizes the associated costs of each application, but also comments on the fact that these suggestions will prove disincentive to entrepreneurs and are unreasonable for SME. 

a. Dispute Resolution Fees

The same goes for objection filling procedures that require separate fees for separate claims and by separate entities (module 3 of Handbook). NCUC would like to suggest the incorporation of ‘class-objections’, which can serve the purpose of more participation and less costs.

1.5.1 states that the dispute resolution adjudication fee for a “proceeding involving a fixed amount” will be between $2,000 to $8,000, and the fee adjudication fee for “an hourly rate based proceeding” will be between $32,000 to $56,000 (one member panel) or $70,000 to $122,000 (three member panel).  NCUC would like to know on what basis these estimates were made.  NCUC would also like to know what a “proceeding involving a fixed amount” entails, and why this type of proceeding is substantially less expensive than an hourly rate based proceeding.

Generally speaking, NCUC would like to point out that the current dispute resolution fee structure effectively allows larger, well-funded organizations to dominate the gTLD objection process (whether it be by subjecting a smaller organization’s gTLD application to an expensive objection proceeding or by providing a larger organization’s gTLD application a better chance to avoid objections by smaller organizations).  

Furthermore, and more specifically, NCUC would like to point out that the unique character of the MAPO objection, combined with the large amount of fees associated with adjudicating this type of objection, effectively renders this objection unavailable in most situations.  The DAG requires that a three-member panel adjudicate MAPO objection disputes (see § 3.3.4); three-member panels can cost up to $122,000 (see § 1.5.1).  The MAPO objection is likely going to be used by non-commercial entities, for there is no financial incentive (or return) for commercial entities to justify the large price tag associated with this objection.  Although there are some non-commercial organizations that will be able to afford to make the MAPO objection, NCUC feels that attempts should be made to include as many people in the MAPO objection process as possible.  Attempts should be made to either reduce the expenses associated with the MAPO objection or to share the cost of this objection with all objectors (from all objection categories).  

As a somewhat related side note: NCUC would like to know how the Independent Objector will pay the costs associated with raising a MAPO objection on behalf of the general public.

4. Standing for the Morality and Public Order Objection
NCUC would like to start discussing standing guidelines for the MAPO objection.  The following language is a set of concrete standing guidelines based on the concerns expressed in DAGv2 § 3.1.2.3.

Generally speaking, the MAPO objection should be available to anyone that can show a legitimate interest and harm or potential harm concerning the applied-for string (hereinafter identified as “the standing standard”).  However, in order to control potentially frivolous objections, the pool of potential objectors should be broken down into three categories.  These categories will be used to assign different threshold requirements depending on which category the objector falls into.  The threshold requirements will either be relatively easy or difficult to meet, depending on the threat of frivolous objections each category presents.  The three categories should be: (1) General Public (via the Independent Objector), (2) Government Bodies, and (3) Communities.  Note that although commercial entities are not explicitly included here, there is nothing to prevent a community of commercial entities from objecting through the community category (provided they meet the standing standard).  Allowing commercial entities to object directly would create a back-door way for a commercial entity to unnecessarily disrupt a competitor’s application.

Standing for the General Public:

Currently, there are two ways in which the general public may be represented in the objection process: (1) any member of the general public may submit commentary on a pending objection to the DRSPs during the dispute resolution process, and/or (2) any given concern of the general public may be represented by the Independent Objector (“IO”) at his or her discretion.  However, neither of these methods allows a member of the general public to suggest, sua sponte, that an objection be filed against a given string.  The general public is arguably the group of individuals that has the greatest interest in morality and public order, yet they are currently unable to raise objections of this sort.  In order to address this concern without opening the objection process up to voluminous and frivolous objections, NCUC suggests that the general public be able to submit claims of legitimate interest and harm or potential harm to the IO for his or her consideration.  The IO would be able to screen out frivolous claims and bring legitimate objections into the dispute resolution process.

Using the IO in this manner is in keeping with the spirit of the IO position; the IO will be fulfilling its role of ensuring that objections not raised by other entities will be heard in the dispute resolution process.  The IO will still be able to raise objections without public petition.  However, this comment proposes that he or she be assigned an additional task: listen to the public and advocate for public MAPO objections the IO deems worthy of representing (based on the standing standard).

Standing for Communities:

The threat of voluminous and frivolous objections for communities is relatively low compared to the same threat raised by providing standing to all members of the general public; there are not as many communities as there are individual members of the public and what constitutes a “community” is a much more stringent analysis than what constitutes a member of the general public.  Therefore, the threshold MAPO standing requirement for communities should be lower than the threshold requirement for the general public.  So long as a given community is a “community” as defined in DAG § 3.1.2.4, that community should be able to file a MAPO objection (provided that they are able to show a legitimate interest and harm or potential harm).

Standing for Government Bodies:

The threat of voluminous and frivolous objections for government bodies is relatively low compared to the same threat raised by providing standing to all DAG-defined communities; there are not as many government bodies as there are communities and what constitutes a “government body” is a much more stringent analysis than what constitutes a community.  Therefore, the threshold MAPO standing requirement for government bodies should be lower than the threshold requirement for communities.  So long as a given government body is an internationally recognized government body, that government body should be able to file a MAPO objection (provided that they are able to show a legitimate interest and harm or potential harm).

5. Objection Period Duration

3.2.1 states that all objections must be filed electronically with the appropriate DRSP by the posted deadline date.  Objections will not be accepted by the DRSPs after this date.”  NCUC requests more information on the duration of the objection period so that we may comment on whether the length of time to file an objection is sufficient.  

Other sections of the DAGv2 only provide a hint as to the duration of the objection period.  1.1.2.4 states that “the objection filing period will close following the end of the Initial Evaluation period (refer to subsection 1.1.2.3). There will be a window of time between the posting of the results of Initial Evaluation and the close of the objection” (emphasis added).  NCUC requests explicit mention of the duration of this window of time.  There is a chart at the end of Module 3 that suggests this window is 14 days.  If that is the case, there needs to be explicit mention of this duration in the appropriate DAG section(s).

Module 5

5.2.1 Question 2: Can ICANN please clarify in very specific terms whether or not signing up for DNSSEC will be a requirement of the Registration Agreement if the Applicant wins the application and has no interest in offering DNSSEC. This should be an upfront clarification, prior to applications being accepted, since applicants from many diverse countries could face local sovereign restrictions for signing up for DNSSEC, as many countries are reviewing their position on DNSSEC in light of perceived US control. It is unfair for the applicant to spend monies, win and then be caught between national laws and evolving ICANN positions on DNSSEC requirements. 

5.2.1. Question 5: IVP6 Reachability. Currently the document says ICANN is thinking about it. It needs to be decided NOW as applicants are making plans for raising funds in a poor economy etc. Even in the US it is difficult to find IVP6 providing ISPs (many large ones are refusing to upgrade as per comments at the latest IETF/ISOC meetings in San Francisco). In the current economic climate, the odds of finding any IVP6-ready ISPs or data hosting centres in other countries especially for IDN applicants are extremely low. At the same time, ICANN under GAC encouragement, has the stated position of achieving international diversity and wider geographic representation in its applicants and winning registries.  ICANN should simply remove this requirement for now. 

5.2.1 Question 6: Escrow Deposit: ICANN should make it clear that it will accept escrow companies that are NOT subject to US Patriot Act and are outside of US jurisdiction. It is possible that a non-US applicant wins after a costly exercise only to find that non-US based data escrow providers are unacceptable to ICANN and therefore left only with data escrow subject to the US Patriot Act. This will be unfair to the Applicant particularly if it finds itself under its own national laws unable to use local escrow providers and/or submit to the US Patriot Act. 

5.2.2 The Securing of a suitable financial instrument is expected of a creditworthy institution. Does this mean a US or a European one, even if most of these are now insolvent and make local third world banks look reputable? Can an instrument from a reputable local bank in Ethiopia or a regional one from Bangladesh or a small Vietnamese or even one from Iran suffice? ICANN needs to make the qualifications of creditworthiness, taking into light the current financial turmoil, upfront clear so as to avoid unfairness at the end to a winning applicant. If ICANN needs to both achieve such onerous financial requirements and diversity in applications from heretofore under- or non-represented parts of the world, it will have to allow for the creditworthiness of diverse and varied local financial institutions. 

Module 6

3. There are some countries where local laws have been passed to prevent the deployment and use of TLDs without local government consent, particularly IDN TLDs in scripts of local interest. In light of possible liabilities to applicants, does ICANN plan to investigate/clarify before opening application round ? 

5. While the indemnification Clause 5 may have some merit, it is extremely broad (nb. to be extreme, it would allow criminal conduct to go unchallenged). Moreover it is absent in past Registry Agreements.

6. In many legal jurisdictions forgoing the right to sue or challenge another party (in this case ICNN regarding application issues) is illegal in itself. If ICANN or the applicant engaged in questionable behaviour legal recourse and investigation should remain open. Not only would this be within standard contractual norms, but also in keeping with ICANN's stated mission of openness, transparency, fairness and especially accountability. Further the inclusion of other judicial fora, beyond standard courts - one imagines military tribunals :-), only lends more to the notion that ICANN can not only do no wrong but can do whatever it wants. In essence, as things stand, in order to apply for a gTLD that it may or may not get after significant expense, the applicant must give up pretty much all its civil rights. 

7. Unclear. Will ICANN keep confidential submitted applicant material that is clearly and separately marked as confidential? Yes or No. 

10. While ICANN has the option all along to unilaterally deny the application at any time, it appears that if ultimately ICANN offers some Registry Agreement of its choice (albeit based on current template) for the applicant to sign the applicant MUST sign and accept and has no right to walkway for whatever reason. Odd and one would think unenforceable.
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