









April 13, 2009 
Time Warner Inc. welcomes this opportunity to comment on version 2 of the Draft Applicant Guidebook for new gTLDs (DAG v.2).  These comments supplement and update the comments we filed in December 2008 on version 1 of the DAG, and which we hereby incorporate by reference.  See http://forum.icann.org/lists/gtld-guide/msg00152.html.  
In our December comments, we called upon ICANN “to examine seriously for whose benefit the proposed new gTLD round is being launched.”   Our comments have not been addressed in DAG v.2.  We therefore remain concerned that the need for the launch of new gTLDs has not been adequately substantiated, and that the launch as currently scoped continues to present serious concerns for consumers and brand owners alike.  We urge ICANN to delay the launch of new gTLDs until such time as a strong need for additional gTLDs has been demonstrated.  Any launch must be accompanied by adequate safeguards to protect intellectual property rights and to ensure that unscrupulous actors do not exploit the launch to capitalize on the brands of others and to confuse and harm consumers. 

 Time Warner is encouraged that the staff has identified four “overarching issues” that must be addressed in the new gTLD planning process, and has, to a greater or lesser extent, put into motion the processes for addressing them. See https://st.icann.org/new-gtld-overarching-issues/index.cgi?new_gtld_overarching_issues.  While these issues have been identified by ICANN, and labeled in capsule form, the staff has not clearly stated exactly what each issue covers and how the resolution of these issues fits into the overall plan for new gTLDs.  We urge ICANN to be clearer about what is encompassed within the scope of the “overarching issues,” and to state explicitly that the new gTLD launch will not proceed until all these issues have been satisfactorily resolved.  

With regard to the first “overarching issue,” labeled as “trademark protection,” Time Warner commends the ICANN Board for directing the establishment of an Implementation Recommendation Team (IRT) to recommend concrete solutions. See http://www.icann.org/en/announcements/announcement-26mar09-en.htm.  Time Warner is participating actively in the IRT, whose remit appears to include most of the specific issues discussed in Time Warner’s December 2008 DAG comments, see pages 3-8.  The IRT’s draft report is due to be released on April 24.  The timeframes set by the Board in establishing the IRT were extremely ambitious, and we view the IRT’s recommendations as but the first step in a process of shaping the new gTLD launch in a way that best protects consumers against confusion by discouraging abuse of trademarks at both the top and second (registration) levels. 
A second “overarching issue” is labeled “TLD Demand and Economic Analysis.”  As of April 10, the only action identified by ICANN to address this issue is the issuance in March of two papers on consumer welfare and price caps. http://www.icann.org/en/announcements/announcement-04mar09-en.htm.  These fall far short of what is needed, which is a comprehensive economic analysis that helps ICANN identify how to structure the rollout of new TLDs in a manner and at a pace that is most likely to result in increased competition and consumer choice.  Some of the criteria for such a comprehensive study were outlined in an October 2006 ICANN Board resolution, which called for such a study to be commissioned. See http://www.icann.org/en/minutes/minutes-18oct06.htm.  It is striking that this has apparently never occurred.  The papers released in March clearly did not fulfill the requirements set by the Board over two years ago;  nor did they even purport to do so.  
We understand that a critique of the March papers, along with an outline of what would be needed for a comprehensive economic analysis, is being prepared by Analysys Mason and will be submitted to ICANN shortly.  We urge ICANN to move promptly to commission such a study, and that its results be fully considered by the ICANN community before this “overarching issue” can be considered resolved.  
Concerning the third “overarching issue”  -- identified as “Potential for Malicious Conduct” – Time Warner commends ICANN for asking the Anti-Phishing Working Group to prepare a paper on the risks of criminal abuse and how the rollout of new gTLDs might be structured to mitigate these risks.  The APWG is well situated to provide valuable input to the  ICANN report on this subject that the staff plans to prepare.  Time Warner looks forward to reviewing these documents and to participating in steps to resolve this important issue before any new gTLD rollout proceeds.  In this regard, we reiterate our recommendation in our December 2008 submission that the evaluation process for new TLD registry applications should take into account the record of past abusive conduct by the applicant or its associates in the existing or new TLD space.  

Finally, on the “overarching issue” of “Security and Stability: Root Zone Scaling,” Time Warner will await the report from the two ICANN advisory committees before commenting.  

Time Warner believes that, if comprehensively pursued, the information generated by inquiries into the four “overarching issues” will buttress the evidence that the new TLD process should focus first on “those IDN TLD’s needed to satisfy documented demand from users who employ non-ASCII scripts as their primary means of communication.” Time Warner December 2008 comments, at 2.  Whether or not this turns out to be the case, it is essential that ICANN devote the necessary time and resources to a thorough exploration of these issues, bearing foremost in mind the question of who should benefit from the launch of new TLDs.  This investment, if properly managed, will bear significant returns in terms of protection of consumers, security of e-commerce, and a safe and stable domain name system.  Time Warner looks forward to participating actively in this effort.  
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