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Marina del Rey, CA 90292-6601

Re: Fourth Version of New gTLD Draft Applicant Guidebook
Dear Members of the ICANN Board:

This comment letter is submitted by the Internet Commerce Association (ICA) in regard to ICANN’s May 31st notice establishing a new period for public comments on Version Four of ICANN’s Draft Applicant Guidebook for new generic Top Level Domains (gTLDs). 

ICA is a not-for-profit trade association representing the direct search industry. Its membership is composed of domain name registrants that invest in domain names (DNs) and develop the associated websites, as well as the companies that serve them. Professional domain name registrants are a major source of the fees that support registrars, registries, and ICANN itself. The ICA is an International Member of ICANN’s Commercial and Business Constituency.

ICA previously commented in a detailed December 15, 2008 letter regarding Version One of the Draft Applicant Guidebook (DAG); that letter may be found at http://forum.icann.org/lists/gtld-guide/msg00164.html . We submitted additional commentary on April 13, 2009 regarding Version Two, which is available at http://forum.icann.org/lists/2gtld-guide/msg00089.html . Finally, on November 22, 2009 we submitted comments regarding Version Three of the DAG, which is available at http://forum.icann.org/lists/3gtld-guide/msg00130.html . 

This letter incorporates and builds upon these previous statements of ICA position and is limited to those primary areas of concern for which fourth version modifications require additional commentary and requests for clarification.

Executive Summary

· The incorporation of the STI-RT recommendations in this DAG is a welcome conclusion to a divisive year-long debate over rights protections. Other than the addition of clearly incorporating the unanimous STI-RT recommendation that URS providers be placed under contract, these provisions should remain unchanged. Any further consideration of rights protections across the gTLD space should occur in the context of a balanced and comprehensive UDRP PDP.

· The further clarification of the restrictions on differential domain pricing at the time of renewal is greatly appreciated.

· While we believe that ICANN has extended excessive protections to geographical names at the top level, we are pleased that no restrictions have been placed on such names at the second level and urge that this position be maintained in the Final Applicant Guidebook.

· The provisions regarding applicant evaluation on the basis of past findings of infringement requires additional clarification as well as the addition of a statute of limitations such as is already provided for far more serious offenses.
· Efforts must continue to reach acceptable consensus on the registry-registrar separation issue, with particular attention focused on entities that offer registrar services as a customer accommodation, and with a clear exemption for individuals who control a registrar for management of their own portfolio without offering such services to the general public.
Rights Protections

Since submission of our prior comment letter on DAGv3 the Special Trademark Issues – Recommendation Team (STI-RT) completed its work. Subsequently, its recommendations were unanimously adopted by the GNSO Council and approved by ICANN’s Board. We commend all the members of the STI-RT for excellent performance under extreme time pressure.
DAGv4 now incorporates significant alterations of the Uniform Rapid Suspension (URS) process that go a long way toward satisfying our members’ concerns regarding adequate notice, due process, and meaningful appeals. We again commend the DAG language for explicitly recognizing that trading in domain names for profit, holding a large portfolio of domains, and monetizing Internet traffic are not in and of themselves indicia of bad faith conduct. We also commend the revised URS for maintaining the clear and convincing evidence standard. We appreciate the greater clarification of circumstances in which the examiner must reject the complaint. Finally, we applaud the substantially greater detail within the Abusive Complaints section.

The ICANN community’s debate on new gTLD rights protections, from the creation of the IRT to the acceptance of the STI-RT recommendations, took more than one year and revealed deep and strongly felt divisions. We believe it would be pointless to reopen that debate and that the STI-RT recommendations should remain in place without substantive change. In particular, we would urge rejection of any suggestions that the URS be made available as a means of facilitating domain transfer as that would eliminate a critical difference between the URS and the UDRP. We would also oppose any attempt to dilute the provisions regarding complainant abuse, and in fact we believe that those who make deliberate misstatements of material facts in an attempt to prevail in a URS should face sanctions considerably more severe than being barred from future use of the process, and that these sanctions should include monetary fines for egregious cases. While we are sympathetic to some of the concerns of rights holders, particularly as regards the time and expense involved in default judgment UDRP cases, we believe the best means of addressing them is to convene a balanced and comprehensive UDRP policy development process (PDP) to address UDRP issues raised by complainants and registrants, as has already been suggested by the Registration Abuse Policy Working group (RAPWG). 
We note with some concern that the URS section of DAGv4 is silent on the question of placing URS providers under contract. Yet the STI-RT reached unanimous consensus that:

ICANN should discourage forum shopping among URS service providers through its URS implementation and contracts. Examiners within a service provider shall be rotated to avoid forum shopping. It is strongly encouraged that the URS service provider accept all credentialed and properly trained URS examiners. (Emphasis added)
Placing all URS examiners under contract will provide ICANN with an array of flexible enforcement tools and better assure that the URS remains uniform in application. We therefore strongly urge that the URS provisions be amended to incorporate this important safeguard.

Finally, in regard to the Trademark Clearinghouse, we concur with the standard that “Notification should be limited to identical marks so as to ensure operational integrity, limitation of overly broad notifications and an unmanageable volume of processing by the Clearinghouse.” We would oppose any suggestion that notification of potential registrants be expanded to typographical variations of a mark, particularly as we question whether any meaningful standard can be established to define the acceptable limits of such variations. Trademark owners deserve to have their rights protected, but they should not be given the ability to assert potential control and have the Clearinghouse fire “warning shots” toward potential registrants for the many thousands of possible variations of a single mark – especially as trademark infringement involving such names must arise from actual use and cannot be determined from the domain name alone.
Pricing for Registry Services

We appreciate the further clarification in Section 2.10 of the draft Registry Agreement that—

Registry Operator shall offer all domain registration renewals at the same price, unless the registrant agrees in its registration agreement with a registrar to a higher price at the time of the initial registration of the domain name following clear and conspicuous disclosure of such renewal price to such registrant.
This important provision will assure than registries cannot tax domain registrants on the economic success of their domains by arbitrarily imposing higher renewal charges based upon the value created by registrants.

Geographical Names
We remain concerned that Section 2.1.4 of the DAG concedes unwarranted authority to nations that already control their own ccTLDs by imposing an absolute bar on the use of country or territory names at the top level, and that applications for capital and other city names as well as sub-national place names (counties, states, provinces, etc.) will require endorsement or non-objection of government entitles. Map names have never qualified for trademark protection and we believe that these restrictions will inhibit beneficial investment in and development of geo-gTLDs. 

However, we are gratified that ICANN has resisted past calls from the GAC to impose similar restrictions on geo names at the second level of new gTLDs and urge continued adherence to that policy. Geographic search will be a critical and necessary component of success as businesses and individuals seek out goods, services, and content on new gTLDs.
Applicant Eligibility and Background Check
Section 1.2.1 of the DAG states that ICANN can deny a new gTLD application if any applicant, partner, officer, director or manager, or any person owning more than fifteen percent of the applicant,  “is the subject of a pattern of decisions indicating liability for, or repeated practice of bad faith in regard to domain name registrations”.
While we in no way believe that an intentional serial cybersquatter should be permitted to hold a major role in a new gTLD applicant, we think that this provision needs further refinement:
· As even convicted felons can be part of an applicant group ten years post-conviction, a similar statute of limitations should apply in regard to past infringing activities. Given that trademark infringement can be non-intentional and that the UDRP process is unpredictable we suggest that five years is sufficient.
· The term “pattern of decisions” must be further refined and given context. Is a pattern established by two adverse UDRP or court decisions or does it require more? Will consideration be given to the size of the domain portfolio against which the decisions applied – five infringements by someone owning 20 domains is of a far more worrisome character than five out of a portfolio of 20,000, especially given the difficulty of reviewing a large portfolio against all global trademarks and the continuing lack of consistency and predictability in UDRP decisions. 
· We also note that the background Check provisions of Section 2.1 states, “Examples of scenarios where an application might not pass the background checks include, but are not limited to: The applying entity has been found liable in a series of cybersquatting proceedings.” It is not clear whether “pattern” and “series” are meant to be identical in meaning, but we would suggest that the same phrase be used in both sections to assure consistent interpretation.
· What consideration will be given to instances in which the registrant appealed a UDRP decision under relevant national law and later settled with the complainant without a formal court decision setting aside the earlier UDRP finding?

While we recognize that ICANN cannot envision all possible permutations of circumstances, we believe that applicant evaluators need to be provided with additional guidance in regard to this eligibility factor. A few adverse UDRP findings over many years in the context of a large domain portfolio should not be presumed to indicate that an entity or individual is an intentional “bad actor” who should be barred from any significant involvement in a new gTLD. 
Registry-Registrar Separation
We note that Section 2.9 of the Draft Registry Agreement reflects the Board’s Nairobi decision to, as a default of “possible implementation language”, adopt very strict prohibitions against a registry exercising more than de minims control over an ICANN-accredited registrar. While only one current ICA member operates an accredited registrar as its primary business, several other ICA members operate registrars as an accommodation and convenience for customers of their primary services. Other ICA members are individuals who operate their own registrars solely for their own portfolio as a matter of convenience, security and economic efficiency. 

While we realize that the matter of registry-registrar separation has remained divisive and difficult to resolve we would urge continuing efforts toward a final policy that effectively guards against the possible misuse of such integration while maximizing potential investment and innovation. At a minimum, we believe this policy should be clarified so that individuals who control an accredited registrar for purposes of managing their own domain, and who do not offer registrar services to the general public, are in no way barred from playing a major role in a new gTLD applicant entity.
Conclusion

We hope that ICANN will find our additional comments useful as it continues to revise the Draft Applicant Guidebook. We are pleased that the DAG is evolving in a manner that is more respectful of registrant rights. However, our final position on the launch of new gTLDs, and the willingness of domain investors and developers to invest in them, must await review of the Final Applicant Guidebook and the overall approach of the program vis-à-vis critical questions concerning paced introduction of new gTLDs in a manner that preserves DNS stability and security and is consistent with overall economic considerations.
Thank you for your consideration of our views in this matter. 

Sincerely,

Philip S. Corwin

Counsel, Internet Commerce Association
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