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RICHARD TINDAL

COMMENTS ON DAG 4

My Introductory Remarks

There are few substantive changes between DAG4 and the previous version of the guidebook.  Also, I note that the volume of public comments on both versions of the DAG was significantly less than received for earlier versions.  I believe these factors indicate strong consensus within the community on the vast majority of rules and procedures in DAG4.  Consistent with the recent statements of ICANN leadership – I believe this should be the final draft version of the DAG.
1.2.1
Eligibility:  Restrictions on Registrar Cross-Ownership
A PDP is in progress on this issue and may affect the language in this section.  That said, it is worth noting that the DAG4 language does not prevent ICANN registrars from owning an entity that applies for or holds a TLD.    A registrar entity may not directly apply for a TLD  (due to the longstanding requirement that registries and registrars be structurally separate entities) but a registrar may own up to 100% of an applying entity as long as not more than 2% of the registrar’s shares are “Beneficially Owned”.  This term is precisely and thoughtfully defined in the DAG and relates to the voting power of the registrar’s shares, or the registrar’s power to make a decision regarding sale of the shares.    A registrar may enjoy the economic benefits of owning a registry as long as their shares are not Beneficially Owned.
In the event that consensus on a new approach is not reached within the community I believe ICANN has a obligation to approve a position that ranges between the Nairobi resolution (strict separation up to 2%) and the status quo for the majority of existing contracts (strict separation up to 15%).   I believe that choosing a position outside that range would represent policy making by the Board without community support.
1.2.8
Voluntary Designation for High Security Zones
I support this program but believe its real value to consumers will not be known until after it is operational.  As such, I am strongly of the opinion it should remain voluntary so that consumers in the marketplace have the ability to make their own assessment of the worth of the program and choose between high security TLDs and other TLDs.  If there is real consumer value in the program market forces will drive its broader adoption.    

1.5.1
gTLD Evaluation Fee

Given the significant additional processes and complexities that have been built into the TLD process during the course of DAG development I am pleased to see the $185K evaluation fee has not increased in DAG4. I think this $185K fee is likely to be a realistic, average estimate of ICANN’s actual costs to manage the program.    

I note the current Working Group efforts to find ways to support certain applicants in need, especially those from developing countries.   I support the goal of this group and endorse practical ways to reduce costs for this discrete group of applicants.

I believe all potential applicants should be aware that substantial changes to the new TLD process (as described in DAG4) is likely to increase the cost of developing the program and could result in an increase in the $185K fee.

2.1
Background Check
I support the new section on background checks and note, as the DAG does, that its list of areas is not exhaustive.  I also support the proposed handling of any issues on a case-by-case basis.  

The Background check joins a series of other strong measures in the DAG to mitigate malicious activity in new TLDs:  (i) Evaluation Questions and Criteria (esp.  Applicant Background, Q31. Security, and Q35. Abuse Prevention and Mitigation);  ‘What is Expected of a Registry Operator’ requirements at 5.4.1; and extensive legal rights protection mechanisms in the Registry Agreement.   None of these requirements exist in current gTLDs.  I believe they will contribute to new TLDs being safer places for consumers.
2.2.1.1.2
Review Methodology

I agree that a higher visual similarity score could be indicative of greater difficulty in passing the string similarity review and I support the DAG’s conclusion that  “final determination of similarity is entirely up to the Panel’s judgment.”
2.2.1.4.1   Treatment of Country or Territory Names
I support the new protections for country or territory names and the rationale for their inclusion.

3.4.3
  Morality and Public Order Objection

The current provisions are the result of long and careful GNSO  deliberations and significant community input through various versions of the DAG.  There are understandably wide views on the suitability of the proposed mechanism.  I understand the perceived need in many quarters for a process to review highly objectionable or sensitive applications.  As there is no objective standard for what is to be applied the ICANN Board, after appropriate input from the community,  must eventually make what is essentially a political decision about the most suitable mechanism.  This may be the current DAG provisions,  some variation of that,  or a scaling down/ removal of the objection process.  I support any reasonable approach taken by the Board.
4.1.3
Self-Resolution of String Contention

I support the new language that gives greater flexibility to applicants who may be in string contention.
4.2
Community Priority Evaluation

Additional, useful detail has been provided throughout this new version of the DAG, providing applicants with improved predictability regarding the process.  The Community Priority Evaluation process is well conceived, clearly explained and entirely consistent with the GNSO implementation guidelines.

I strongly support the position that an applicant must score at least 14 points to prevail in a community priority evaluation.  There are three strong reasons why the score should remain at this current threshold:

1.     Lowering the Score Can Harm Registrants

An important component of the scoring method is “Criterion #3: Registration Policies (0-4 points)”.   Having defined a precise community the applicant must then show that through restrictive registration policies only members of that community will be able to register second level names.  By definition then, a community TLD is not available to everyone at the second level.  You cannot have a ‘community’ that anyone can later join.   If the scoring threshold is lowered it will be easier for applicants to obtain community status on strings that should be available at the second level to a very wide variety of registrants.   A low score means that widely used terms could be captured by communities of opportunity who will then be prohibited from making second level names available to the general public.  This consequence of low community scoring is not in the public interest.

2.      A High Score is the Best Way to Protect Real Communities.   

Community scoring only happens when there are two or more applicants for the string  (i.e. if there is only one applicant for the string there is no need for a community applicant to pass the 14 point threshold).   In a situation where there are two or more applicants for a community claimed string it is in the interest of that community to have the scoring threshold at a high level.  The higher the scoring threshold the more likely the string will be awarded to the applicant who most closely represents the community in question.   If the scoring threshold is low it will be easier for all applicants to achieve a pass score, and this will negate the advantage of the applicant who best represents the community.

3.    A Low Score Will Allow Successful Objections to Legitimate Communities

The standards for successful Objection to a community application are based on the standards required to achieve the 14 point score.  If the scoring threshold is lowered it will be easier for groups, who may not be closely associated with the community, to successful object and block the applicant.   It is in the interest of real communities to have a high score.   

Registry Agreement

2.10     Pricing for Registry Services. 

This language is intended to protect registrants against unexpected renewal prices:

“Registry Operator shall offer all domain registration renewals at the same price unless the registrant agrees to a higher price at the time of the initial registration of the domain name………….”

However the phrase “at the same price” is unclear as it has no qualifier (i.e. it does not answer the question – the same price as what?)   Clarity would be improved by adding the following qualifier: 

“Registry Operator shall offer all domain registration renewals at the same price as the price charged for the initial registration of that name, unless the registrant agrees to a higher price at the time of the initial registration of the domain name………….”

General Comments on Trademark Protections

The DAG4 provisions for trademark protection are the result of a lengthy and productive process of stakeholder discussion, compromise and agreement.    The community has worked hard to achieve an important range of protections that will provide trademark holders with significantly more protection than exists in current gTLDs.  These include a procedure to object to infringing applications at the top level, a thick Whois requirement, the URS, the Trademark Clearinghouse, a mandatory Trademark Claims or Sunrise process, and a Post Delegation Dispute Resolution Process.  Subject to minor drafting matters the trademark overarching issue should be considered complete.     

Uniform Rapid Suspension (URS)

I support URS as detailed in DAG4.    This version was supported by both the Implementation Recommendation Team (IRT) and the Special Trademark Issues (STI) group, has broad acceptance from ICANN constituencies and received unanimous approval from the GNSO Council.  Significantly, it is now mandatory for all new TLD registries.  

I am unconvinced by criticisms that the URS is not faster than the UDRP.   Critics who make this point compare the longest possible URS action to the shortest possible UDRP action.  This is not a valid comparison.   Similarly,  it seems very likely to me that the average URS cost will be substantially less than the average UDRP cost. 
 
Trademark Clearinghouse

I support the TM Clearinghouse as currently detailed in DAG4.   It was supported by both the Implementation Recommendation Team (IRT) and the Special Trademark Issues (STI) group, has broad acceptance from ICANN constituencies and received approval from the GNSO Council.
 
Post Delegation Dispute Resolution Process (PDDRP)
I support the PDDRP process as detailed in DAG4 and strongly endorse the principle that it should only be used against registries who are actively involved in cyber-squatting. 
Thank you for your consideration of these comments

Richard Tindal
