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The United States Council for International Business (USCIB) appreciates the opportunity to provide comments to ICANN on the Applicant Guidebook – April 2011 Discussion Draft (AG). USCIB is a business association whose membership includes some 300 leading U.S companies, professional services firms and associations from every sector of our economy, with operations in every region of the world.  We represent a wide array of Internet stakeholders, including general business users, ISPs, IP Rights Holders, registries, and registrars. USCIB is a founding member of the ICANN Generic Name Supporting Organization (GNSO) Business Constituency and was very active in the formative stages of ICANN. The technical coordination of the Internet is of critical importance to all of our members given the amount of their business that is conducted over it. 

We appreciate ICANN’s work over the past three years in development of its new gTlD policy, as well as the significant contribution of all stakeholders to the process.  An extraordinary amount of effort has gone into producing the AG and other efforts pertaining to the new gTLD program.  It is vital that ICANN work diligently with stakeholders to address remaining key concerns of the community before finalizing the AG.  The following comments recognize the effort to date, as well as offer comments on some remaining issues from the perspective of the broad U.S. business community.

Confidence in the process and ICANN model

USCIB has long supported the private-sector led model embodied by ICANN, in particular its bottom-up consensus policy development process.  We continue to support that model and believe broad stakeholder agreement can be achieved on important matters related to the DNS.  We are cognizant that some key issues remain unresolved.  However, we appreciate the fact that the process has allowed stakeholders opportunities to input and shape the new gTLD program.   We believe that any program for new gTLDs should enhance innovation, competition, the protection of consumers and intellectual property rights, and preserve the security and stability of the DNS.
USCIB is heartened by the dialogue around the new gTLD program over the past several months within and between various stakeholder groups. The dialogue has built emerging consensus on a number of key issues that have been appropriately dealt with in the current AG.  We note that it is important for ICANN to continue following through on the concerns that have been identified, both in terms of meaningful responses and modifications to the new gTLD program.
We also note the constructive and, in our view, largely successful engagement between the ICANN Board and the Government Advisory Committee (GAC) over the last several months.  USCIB has long supported the important advisory role of the GAC in ICANN, and we continue to support future GAC input as they represent their governments and constituents on issues that address public policy matters at an early stage of the policy development process so that they can be fully considered.  The business community shares many of the concerns raised by the GAC and supports a transparent and meaningful policy development process that incorporates the input of all relevant stakeholders.
The new gTLD program and evolving  AG demonstrates the strength and inherent value of ICANN’s bottom-up, private-sector, and multistakeholder policy development model.  It has also highlighted ways in which ICANN can and should improve its policy development processes.  In particular, ICANN should improve its efforts to identify and address significant issues earlier in the process, improve its efforts to engage different constituencies within the community when significant discrepancies arise in the policy development process, and in doing so bring closure to issues with decisions that are supported by facts and reasoned analysis.   USCIB looks forward to continuing deliberation and implementation of procedures and mechanisms that enhance the policy development process at ICANN in ways that help all stakeholders, including the business community upon which the Internet was built and depends, engage effectively in the process.  These procedures must ensure that ICANN decisions, in relation to its duties outlined in the Affirmation of Commitments, are “made in the public interest and are accountable and transparent; preserve the security, stability, and resiliency of the DNS; promote competition, consumer trust, and consumer choice in the DNS marketplace; and facilitate international participation.”   USCIB believes the process leading to the current draft AG is encouraging in this regard, even if late in the process.
Business views on some remaining issues

In demonstrating USCIB’s continued support and commitment to ICANN’s policy development process, we offer the following comments and recommendations for specific modifications to the new gTLD program and current AG for consideration.
1) Rights Protection Mechanisms
ICANN’s approach should be consistent with the principle of adhering to existing IP frameworks and not creating new law. USCIB has long supported the overall IRT recommendations and continues to do so.  We also offer the following comments and recommendations for specific modifications:
Duration of mechanism

We note that a significant improvement in the RPMs is that both sunrise and IP claims services are now mandatory for registry operators.  It important that IP claims service remains linked to the trademark clearinghouse to maximize its utility.  Once in operation, ICANN should monitor and evaluate how the claims service is working and how it might be improved. 
Clear rationale for appeal

USCIB agrees with GAC on the issue of ‘de novo’ review.  Specifically, one cannot seek independent appellate determination of issues (i.e., de novo review) from the same body that made the URS determination.  Therefore, USCIB suggests that the standard for appeal be same as in a UDRP.  There, an appellant seeks de novo review in court, not with the UDRP provider.  If the URS carries over the criteria of the UDRP it should also use the appeal process.
Proof of use

USCIB acknowledges the work to date in attempting to delineate the appropriate requirements for trademark protection.  ICANN has correctly established that rights holders need not demonstrate evidence of use to be included in the Trademark Clearinghouse, based on the reasoning that trademark registration requirements differ across jurisdictions, as detailed in the helpful Explanatory Memoranda on Trademark Protections.  

ICANN has acknowledged, proof of use sets a bar through which to “ensure that all registered trademarks receiving the same type of advantage from a particular RPM are evaluated at substantially the same level.”  Given some concern exists over this standard, ICANN should consider carefully its decision to move forward in establishing this requirement.

Bad faith

USCIB agrees with ICANN’s assessment that the URS mechanism should apply the ‘bad faith’ requirement, upon the same standard set in the UDRP.  URS was envisioned to be applied only in cases of clear-cut abuse, and bad faith should remain a requirement.

Loser pays

The GAC requested that a “loser pays” mechanism be added to the URS.  USCIB is pleased to see movement towards a variant of that mechanism, termed a “limited loser pays” model (detailed in 6.2.8).  We do, however, question the proposed threshold suggesting that for complaints listing 26 or more disputed domain names, a “Response Fee” (which may not exceed the fee charged to the Complainant) will be refundable to the prevailing party.  The current proposal outlined in the AG suffers from flaws; for example, by allowing respondents to circumvent paying any penalty, even when they register multiple domain names, the system may actually encourage cyber-squatters to register blocks of domain names, so long as they register fewer than 26.  USCIB suggests reevaluating the threshold and suggests a threshold in the range of 5-10 would be more appropriate.
2)  Post-Launch Issues  
While ICANN is making progress in addressing concerns about the new gTLD program, it is clear that there will continue to be areas of uncertainty and continuing concerns by various stakeholders. While  ICANN is generally committed to reviewing any launch of the new gTLD program within one year, USCIB recommends that ICANN establish more concrete plans for evaluating the launch of new gTLDs and rapidly implementing modifications and enhancements to address any problems that arise.  
Program flexibility

Evidenced in discussions at the last meeting of ICANN in San Francisco, and as detailed in the most recent iteration of the GAC’s Scorecard, several issues remain unresolved in the AG and disagreement still exists on certain provisions.  USCIB acknowledges that it is impossible to mollify every concern, given the different interests of various stakeholders.  We also recognize, that significant effort has been made through the process to address a large number of wide-ranging concerns.  Additionally, since it is impossible to predict and address every potential pitfall of the new gTLD program, ICANN must remain flexible to future amendments as the community identifies problems during the launch of the first round of new gTLDs.  
Data gathering
USCIB is pleased to see that the AG now requires applicants to detail the expected benefit(s) from their TLD(s), as well as how the TLD operating rules will minimize “social costs”.  A key factor in helping identify problems during the initial rollout will center on gathering appropriate data.  ICANN should assist in this process in whatever way it can, including the assurance that it will collect data on various aspects of the program.  USCIB notes and supports the Economic Study’s suggestion for ICANN to gather information in order to more clearly identify the general benefits and costs of implementing new gTLDs.  We also recognize ICANN’s commitment to this endeavor under Article 9.3 of the Affirmation of Commitments that requires ICANN to “organize a review that will examine the extent to which the introduction or expansion of gTLDs has promoted competition, consumer trust and consumer choice, as well as effectiveness of (a) the application and evaluation process, and (b) safeguards put in place to mitigate issues involved in the introduction or expansion.”
Conclusion

The AG represents a good effort towards crafting a new gTLD program that builds competition and innovation in the DNS, while protecting trademark owners and consumers. While we recognize that some outstanding issues remain, we offer our support for the process that has resulted in the current AG. 
USCIB thanks ICANN for the opportunity to comment on the AG, and we look forward to further engagement on issues pertaining to the introduction of new gTLDs.
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