Oversee.net Comment on Applicant Guidebook

Thank you for the opportunity to comment on the current draft of the Applicant Guidebook.  Our comment relates to the draft now under community consideration, as documented here: http://icann.org/en/topics/new-gtlds/draft-evaluation-criteria-redline-15apr11-en.pdf
Oversee.net is commenting specifically on one provision of the guidebook—a question that unfortunately strays into the territory of content control.  

Question 18(c)   in the Attachment to Module 2 states the following –

What operating rules will you adopt to eliminate or minimize social costs (e.g., time or financial resource costs, as well as various types of consumer vulnerabilities)? What other steps will you take to minimize negative consequences/costs imposed upon consumers? Answers should address the following points:

…iv. Will you impose any constraints on parked sites, or sites that offer only advertising? (Emphasis added)

This evaluation criterion is not only opposite ICANN’s previous descriptions of domain name parking, it is directly opposite of ICANN’s description of its own mission (http://www.icann.org/en/participate/what-icann-do.html):

ICANN was formed in 1998. It is a not-for-profit partnership of people from all over the world dedicated to keeping the Internet secure, stable and interoperable. It promotes competition and develops policy on the Internet’s unique identifiers.

ICANN doesn’t control content on the Internet. It cannot stop spam and it doesn’t deal with access to the Internet. But through its coordination role of the Internet’s naming system, it does have an important impact on the expansion and evolution of the Internet. (Emphasis added)

The evaluation criterion is an inappropriate intrusion into a registrant’s right to utilize a domain name for lawful purposes.

This question clearly would impose pressure on applicants to impose rules that would limit parked websites at domains registered within their new gTLD, and equates domain parking with “social costs” and “negative consequences/costs”. Such derogatory association is unfounded, and registry-imposed constraints are unjustified and unnecessary.

A domain name registrant that has paid the registration fee for a name is entitled to engage any legal activity with that name, or in fact to not use it at all.  The suggestion that “parking” a name and publishing links to data and/or advertising alone is a negative or harmful practice is at best misinformed, and certainly is incorrect.  By this definition, sites that publish numerous advertising links—www.nytimes.com, for example—but also publish other types of content, are “legitimized” by the non-advertising content.  For ICANN to suggest a role in defining legitimate or illegitimate content is extraordinarily dangerous to the interests of the entire Internet community.

It is well documented that advertising is the economic basis of much of the commercial activity on the Internet, and domain parking is a perfectly legitimate technique for making consumers aware of products and services associated with a generic word through the direct search model. The display of ad links on non-infringing generic word domains is equal in legitimacy and usefulness to the paid ad links displayed by major search engines when the same word is entered into them.

This new evaluation criteria is also completely at odds with the recognition elsewhere in the April 2011 Discussion Draft that domain parking in and of itself is not a negative criteria under the proposed URS. The latest version of the URS (http://icann.org/en/topics/new-gtlds/draft-urs-redline-15apr11-en.pdf) states--

            5.9 Other factors for the Examiner to consider:

            …5.9.2 Sale of traffic (i.e. connecting domain names to parking pages and earning click-per-view revenue) does not in and of itself constitute bad faith under the URS. Such conduct, however, may be abusive in a given case depending on the circumstances of the dispute. The Examiner will take into account: 

5.9.2.1. the nature of the domain name; 

5.9.2.2. the nature of the advertising links on any parking page associated with the domain name; and 

5.9.2.3. that the use of the domain name is ultimately the Registrant’s responsibility (Emphasis added)

The World Intellectual Property Organization’s “Overview of WIPO Panel Views on Selected UDRP Questions, Second Edition ("WIPO Overview 2.0")” (http://wipo.int/amc/en/domains/search/overview2.0/), just issued on March 31, 2011, adopts a similar view for the guidance of examiners in the Uniform Dispute Resolution Policy (UDRP) arbitration dispute process. The relevant portion of the Overview states –

2.6 Do parking and landing pages or pay-per-click links generate rights or legitimate interests in the disputed domain name?

Panels have generally recognized that use of a domain name to post parking and landing pages or PPC links may be permissible in some circumstances, but would not of itself confer rights or legitimate interests arising from a "bona fide offering of goods or services" [see also paragraph 3.8 below] or from "legitimate noncommercial or fair use" of the domain name, especially where resulting in a connection to goods or services competitive with those of the rights holder. As an example of such permissible use, where domain names consisting of dictionary or common words or phrases support posted PPC links genuinely related to the generic meaning of the domain name at issue, this may be permissible and indeed consistent with recognized sources of rights or legitimate interests under the UDRP, provided there is no capitalization on trademark value (a result that PPC page operators can achieve by suppressing PPC advertising related to the trademark value of the word or phrase). By contrast, where such links are based on trademark value, UDRP panels have tended to consider such practices generally as unfair use resulting in misleading diversion.

Thus, ICANN’s own mission definition, the relevant language of the URS, and WIPO guidance for the UDRP all lead to the conclusion that non-infringing domain parking is not problematic for consumers, not indicative of bad faith use, and is permissible and consistent with the recognized rights or legitimate interests of a domain registrant. Hence, there is no justification for any applicant evaluation criteria that equates domain parking with negative social consequences or costs.

In addition, such evaluation criteria would impose duties on new gTLD registries and the registrars authorized to sell and renew their domains that are inappropriate as well as inconsistent with the Internet’s development to date. Presumably, “constraints on parked sites” would require registrars to make inquiries into a registrant’s intended use of a domain, and impose some duty on a registry to review all domains within its registry for compliance with such constraints. Such domain content review is inappropriate absent evidence that a registrant is making infringing or illegal use of a website. It would also be trivial to route around by simply adding some minimal amount of content to a domain so that it was not solely populated by advertising links. ICANN has repeatedly emphasized that it has no intention of engaging in content regulation – as was recently evidenced by the Board’s approval of a contract for the .XXX “adult content” registry – but a policy that discourages a certain form of legal commercial speech at new gTLDs is a form of content regulation and is therefore unacceptable.

For these reasons, ICANN must remove clause iv from Question 18c in the Attachment to Module 2.

