Delivering Benefit to the Stakeholders of ICANN through Release and Allocation of Single Letter Second Level Domain Names in Open and Restricted gTLDs (Proposal) 
Submitted to ICANN 13 December 2007 by Chuck Warren
I.  Background: 

A. On 16 October 2007, after a robust period of policy analysis and recommendations by the Generic Top Level Domain Name Supporting Organization’s (GNSO) Policy Council, ICANN established a Forum on Allocation Methods for Single letter and Single Digit Domain Names [at the second level.
  Examples of names that would be allocated include ‘ a.com’;’ i.info’; ‘4.mobi’; ‘8.org’. Since revenue will result from the allocation, comments were invited regarding the potential uses for the revenue that results from the allocation process.  ICANN has acknowledged that they have received inquiries from companies who are interested in registering and using single letters at the second level. 

B. This proposal contributes to a core value of ICANN by bringing benefit to the broad group of ICANN stakeholders. IF ICANN accepts the concepts and principles that underlie this qualification and allocation methodology, it will be taking steps to stabilize ICANN’s operational funding; enhance and strengthen ICANN’s stability by the significant contribution to ICANN’s reserve and contingency fund; bring value to ICANN’s broad existing group of registrants/registrars/registries through making a contribution to ICANN’s operating budget,  and finally, and even more importantly, contribute to capacity building in security, participation mechanisms, and in enabling and strengthening the ability of interested parties from developing countries to know about, and be better prepared to participate in the process of applying for the new registries in IDNs and new gTLDs. 

C. This proposal also takes into account the issues of financial risk to potential applicants for the names;  tax implications to ICANN; credibility of ICANN; and the need to have transparent and auditable processes in order to avoid accusations of fraud or collusion in an allocation process.  

II. Summary of Proposal:  

A. This Proposal recommends a methodology for allocation single letter second level names in existing gTLDs. It acknowledges that single letters will not be in reserve status in new gTLDs; therefore no specific or special allocation process is needed; the new registry operators should address allocation of single letters along with all other second level names in their registry applications.  It proposes that single letters and digits be handled in the same manner, but that digits that are confusingly similar to letters be auctioned in combination with the letter of similarity, in order to avoid confusion in the marketplace of users. It also assumes that lower case and upper case letters are simply one letter, as is true in the present allocation process of second letters, e.g. there is no separate name of ‘ibm’, versus ‘IBM’ or ‘dell’ versus ‘DELL”. .   The Proposal also addresses how to proceed when there are no self identified and qualified applicants. 
B.  A Principles Based Approach that will Benefit ICANN Stakeholders:
a. Reserved names are unique due to having been in reserved status and deserve a special allocation methodology.
b. The names should be allocated via a process that respects established/prior use, with an established set of criteria. 
c. ICANN should manage the qualification and allocation process, using qualified highly respected third parties. 
d. The time frames of registration periods should be similar to other second level names; e.g. up to ten years, with a renewal expectation

e. ICANN should utilize a ‘managed auction’ operated by a reputable third party to undertake the allocation.
f. Applicants should pay a cost based fee to participate in the qualification and ‘allocation/managed auction’ process, over and above the allocation fee if a name is awarded. 
g. The proceeds of the allocation mechanism should fully fund all administrative expenses, and support ICANN’s core values, with a special focus on Core Values 1 and 4, by contributing to ICANN’s operating expenses and furthering the objectives of increased participation in ICANN. 

III.Rationale for this Approach: 
A. ICANN is a unique organization, and has unique aspects to its role and activities. ICANN is not simply a commercial enterprise disposing of an asset. It exists in an environment where many parties have a right to be concerned about how it does things, as well as what it does.

B   Reserved names are unique because they have been ‘reserved’.  Reserved names have   

never been purposely allocated before, and ICANN has a duty, and obligation to define and undertake the process in a highly structured manner that provides a defined process; publicizes the process widely; provides highly respected third party mechanisms to manage the respective processes, and ensure the integrity of the decision making of allocation. ICANN needs to retain external resources that are reputable, auditable, and bondable, in order to undertake this process. Participants should bear the administrative costs that accompany the processes that ICANN must follow to ensure credibility, integrity, and broad acceptance of the outcomes of the allocation. 
C. While some parties may seek to make a business out of the allocation process by creating an enticement to send these names into the secondary market, or use the existing contracted parties to allocate the names, this proposal disagrees with those approaches and urges a different allocation approach that benefits the broader ICANN community.  It also recognizes that in order for the names to be actually ‘used’, it is important to consider in the allocation process how to recognize ‘rights’ of parties who use forms of these names in commerce and communications services. 

D. The Proposal assumes parties who have been using the ‘names’ in a variety of existing communications mechanisms, and other forms of ‘use’ will want to register these names and use them to communicate with existing customers and users of their services. It assumes that these parties will be willing to participate in a unique allocation process and will be willing to pay a significant but reasonable amount for the opportunity to use the name that they use today in other environments as their identity on the ‘net’.   It assumes as well that there are prior rights, including existing long standing use that will need to be recognized.  It assumes that there will be contention for the names, even by ‘qualified’ parties.  It therefore assumes that any party determined to have prior rights will still have to participate in the allocation process, and pay a significant ‘fee’ as well as pay a routine registration fee in order to gain the right to use the single letter second level name. 
E. The Proposal assumes the funds that are generated should create benefits to the broad group of ICANN stakeholders, due to the unique nature of the reserved names.
  It recognizes the normal contractual relationship of registries and registrars with ICANN, and notes that this is a unique process due to the uniqueness of releasing names that have been ‘reserved’.  It also states the need for ‘rules’ for qualifying to participate in the allocation process, in order to prevent extensive legal battles over the registration of the names, and to limit risk to ICANN’s credibility and good name by any exploitative or cyber squatting processes that might otherwise develop.  
F. The overarching goal of the proposal is to put the names to use by parties who have an established relationship with the ‘name’, and who will be willing to pay a significant fee in order to use the name in a legal way. 
IV.  The Proposal for Release and Allocation of Single Letter, Second Level Domain Names in Open and Restricted gTLDs:    
A. Recognition of Existing Rights: 

In today’s gTLD world, there is already recognition of existing rights in the registration of second level names. ICANN’s UDRP can be examined for useful ‘lessons learned’ regarding dealing with the determination of conflicting statements of ‘rights’ regarding second level domain names. The proposal takes into account the realities already in place for second level names in existing gTLDs and proposes a baseline of criteria for qualification to participate in the managed allocation process. 
In the case of existing gTLDs, the release and allocation of these names should be made available for registration by a party with an established use/right in the name, and through a process which creates a funding resource to contribute to ICANN’s stability and benefits the wider ICANN community.  In order to deal with the confusingly similar issues of the digits that are most likely to create outright conflicts with letters, digits that are confusingly similar to letters should be considered for auction in combination with the letter of similarity to avoid confusion to Internet users.  
Registration periods should be consistent with the present practice of up to ten years, renewable after that period. Initially, a significant ‘allocation’ fee is assumed, with the idea that after the lapse of the initial period, an annual registration fee comparable to what is being paid in the marketplace for other registered second level names would be paid, on an annual basis, through an ICANN accredited registrar,  for continued use of the name. 
The actual initial registration process will need to utilize the registrar process, and the cost to be paid to the registrar should be typical of the charge for the registration of any second level name for direct registration. Consistent with its bylaws, ICANN will not act as the registrar, but should include in the procedure a requirement that the actual registration is performed by an ICANN accredited registrar of choice of the winning party, after the ‘award’ of the right to register the name.  The allocation fee for the name is a separate matter, and should be paid directly to ICANN, as a result of the allocation/auction process. This is a special circumstance situation, as noted. 
Sponsored gTLDs should follow a similar process with the addition of the additional criteria [consistent with the sponsorship criteria defined in the right to operate the sponsored registry];  thus only registrants who are qualified to register in the sponsored gTLD and who meet the rest of the qualification criteria can be considered.  
A sponsored gTLD could be able to choose not to proceed with allocation of single letters and single digits if their community would be harmed in any way by such an allocation, including through the creation of confusion of users or if there are not parties in the community who have longstanding public use of such names. Such a decision should be documented, and presented to the ICANN board for agreement. However, if such names are allocated, the process and the funds from any allocation process should be dealt with in the same manner as non sponsored registries. The only unique aspect is the additional requirement for eligibility as is suitable to a sponsored gTLD. 
B.  Qualification process and Associated Costs: 
After the qualification process is closed, and if there are at least two qualified applicants per letter identified, an allocation/managed auction of the name should be held by the qualified independent third party.  If there is only one qualified applicant who self identifies, ICANN should publish at least one more time after a gap of 30 days to encourage awareness of the process and procedures. If no other applicants pursue qualification, the name can be allocated through a closed bid process. The procedures for this process should also be developed and published in a transparent manner during the initial start up. 
If there are no applicants, the names should remain in reserved status.  There should be provisions against the names being resold by the awardees, and a requirement that the applications include a statement that the name will be actively used within a reasonable time, possibly within 6 months.  Names should default to ICANN if these provisions are violated, and should not be allowed to be transferred or resold. 
Parties who are the recipients of the allocated name(s) should be required to pay the proposed amounts they offer in full within 30 days after the conclusion of the ‘allocation/managed auction. Payment in full should be received before the name is allowed to be registered. All parties who are proposing to participate should be required to pay a non refundable administrative fee that will help to offset the cost of the allocation/auction process itself. Thus, if there are 10 bidders for a single name, and the administrative fee is $200,000, each bidder would pay a non recoverable fee toward 50% of the administrative cost, with the winner paying the remaining 50%, plus their offered fee amount. 
B. Achieving ‘standing’ as a qualified applicant:  Qualification of parties to participate in the Allocation Process:  

Evidence of ‘standing’ should include prior activity, such as use as a trademark or trade name, prima facie evidence of prior rights can be established through ownership of a Principal Registration of a Trademark. Prior rights can also be established through public use of the letter or digit in a public marketing campaign for a period of more than two years prior to the call for the Public Forum  on Allocation Methods for Single Letter and Single digit Domain names [at the second level. ].   
ICANN should establish a process based on selected characteristics of the UDRP, and drawing on elements from earlier ‘qualification’ efforts such as ‘sunrise’ and ‘STOP’ which require applicants to participate in an ‘initial qualification processes where they present their qualifications and are approved as a qualified applicant for the later allocation process. The qualification system should be based on selected applicable elements from the UDRP model for determining that an entity has rights.    The issue of a single applicant indicating interest in a single letter is discussed later under Additional Considerations. 

D. Dealing with Contention for the names - Using a Qualification Process based on the UDRP like Criteria: 
Recognizing that it is likely that numerous parties may assert interest, and that just as in trademarks, there will often be more than one party who demonstrates ‘use’ rights in the single letters and possibly digits who wish to apply to use such ‘names’, a qualification process which is an ‘initial qualification stage’ should be established, and should be based on selected characteristics from the UDRP like services used in the initial start up periods of the first round of gTLDs and the UDRP itself. 

Disputes between parties with interests, or between parties without interests, and parties with established rights should be avoided where possible. In all cases, ICANN should attempt to avoid allowing, or encouraging a new form of cyber squatting on these names.  Disputes between parties who lack ‘standing’ but want to exploit the use of the letters/digits or want to monetize the allocation process in some way, and parties who have legitimate ‘rights’ in the names can be avoided through establishing a form of ‘qualification criteria’.  Thus, the proposal rejects the eligibility of parties who cannot show existing use in a form of the names being released.  This proposal also establishes a requirement that the applicants must state that they will use the name actively, and includes a ‘no resale clause’, which would return the name to ICANN as a default, if resold by the registrant. 

There will already be challenges between parties who do have demonstrable interests, and even these disputes can create delays and legal arguments about whose right is paramount.  Such disputes could result in delays in the ability to use an allocated name, while legal avenues or the UDRP is pursued. Thus, it is important that there be a neutral and transparent process, similar to existing practices related to second level domain names dispute resolution that will first establish who has a form of prior rights to register a name.  This approach to pre-qualifying potential registrants will allow competition among parties who have established rights to seek the opportunity to participate in the allocation process.  

If a different method was used for the allocation of the names, there would be no ability to ensure that the party who registered the name would be able to use the name; and indeed a very high probability of legal battles. While this would indeed result in significant costs to a potential registrant to wage a legal battle, the money paid by the contesting registrants would go to the legal system, and would not benefit the ICANN community in any way. 

E. Use of Qualified, independent Third Parties to Manage the Qualification Process and Allocation Process: 
Operating the Qualification and Allocation Processes should be done by different, independent entities with no present involvement with ICANN as a contracted party or reseller, or involvement in domain name marketing, domain name distribution or resale.  As noted earlier, ICANN is in a unique situation, where its decisions receive broad scrutiny by multiple stakeholders, including governments, private sector, civil society, individual Internet users and IGOs. Different skill sets are needed for the two different processes.  Thus ICANN should take steps to ensure independence of the parties to undertake the two proposed processes of qualification and allocation.  
ICANN should ensure that the party responsible for determining and validating qualifications is prepared to deal with responses, maintain records that can be audited, if necessary, and is able to receive and account for administrative fees to pay for the services they perform.

This entity should be adequate to handle a few to dozens of applications for each name that is being released. After a short period of notice of the process for allocating single letter names at the second level is concluded, the identities and contact details of the qualified applicants should be given to the entity managing the allocation/auction process. All records must be maintained in a secure manner, with any necessary confidentiality of information.  

In order to ensure a trusted environment, ICANN should ensure that a globally respected third party provides the auction/managed allocation process, and expect them to provide trusted and auditable processes.   Such parties will probably need to be bonded. Parties who participate in the managed allocation process/auction will need to present proof of ability to pay the amount that they propose during the ‘managed auction’ process. The process to be followed in the allocation/managed auction should be developed and made publicly known as part of the communications program.  This party should be bonded and able to receive and account for the funds that are paid to participate in the allocation/managed auction, and that are the result of the allocation/managed auction award process. A high level of security in the actual conduct of the managed auction will be required. 

Following the process of pre-qualification and undertaking a managed auction limited to these qualified parties will ensure that there are criteria and processes to ensure an orderly transition of the names into full use; avoid creating unnecessary legal disputes and costs that delay the availability of the names to be used actively. 

F. Publication of the requirements and process:  
Each ‘name’ will have a different set of applicants, since the qualification criteria establish existing use of the name in some verifiable manner. 
An active publication process by ICANN should be undertaken covering both stages of the process, using appropriate public forms of notice such as advertising in journals or newspapers where parties are likely to take note of the process, as well as the ICANN web site.  

The party responsible for developing and conducting the allocation/managed auction process should publish, via ICANN, a documented allocation/managed auction process, following guidelines.  

V. Proceeds and Allocation of Revenue:  
The proceeds of the managed auction should pay for the cost of managing the process, including the ‘auction’ administrative costs, with all ‘qualified’ bidders paying some of the administrative costs; the vast majority of the funds obtained from the allocation/managed auction of the single letters at the second level should benefit the broad set of ICANN Stakeholders, in the following way:  

1) Initial administration disbursal to cover ICANN’s administrative costs, and for any require payment to retained independent third parties, to cover the cost of the managed auction process itself, and associated costs born by ICANN’S budget to initiate and operate the allocation process [cost recovery should be ensured so that the impact of this process is self funding, and is not born by the existing budget demands on the registrars/registries/registrants]. 
2) Contribution to the general expenses of ICANN:  1/3 of the remainder of the funds should make a one time contribution to the general expenses of ICANN. This will mean a significant benefit to existing registrars/registries/registrants at the time that the revenue from the managed auction is received. Example: if the proceeds from the allocation/managed auctions for all names allocated were $20 million in total, and the administrative disbursal to ICANN and to the independent third parties providing qualification and allocation/auction services was $5 million, then $5 million from the remaining funds received would be contributed to the ICANN annual budget in the year that the payment is received. Since the registration period for a domain name is typically ten years, it is important to understand that this contribution will not occur annually. 
3) Contribution to reserve and contingency funds for ICANN.  As ICANN continues its evolution toward independence, it will need to ensure that it has stable and reliable funding that can carry it through challenges that may not yet be foreseen.  A reserve fund that has a two to three year basic operating reserve, and also provides for a contingency fund to deal with an unforeseen emergency on a smaller scale is needed.  
While progress has been made in establishing these funds, the contribution of 1/3 of the funds received should be dedicated to these funds. Such funds will do much to contribute to the longer term stability of ICANN, and relieve reliance on the funds contributed through the general registration processes, RIR and cc contributions for rapidly stabilizing the reserve fund. This generally will mean that the budget demands upon the funds contributed through registrars and registries will primarily be focused on the annual budget and not be burdened by the stress of building the reserve and contingency funds. 
4) One third of the funds should be set aside to contribute to capacity building in three general categories: 
a. Participation of developing countries in ICANN’s activities, including  financial support for increasing means of participation by all stakeholders; 
b. Initiatives that create and enhance capacity building in areas of security directly related to ICANN’s mandate, e.g. DNS-SEC, etc.
c. Awareness/training/educational events that expand the capacity of developing country participants who are interested in participating in the IDN and new gTLD award processes, such as workshops that explain the process; orientation sessions held in the regions; language translation of relevant documents; etc. Support is not intended to fund applications, due to the issues involved regarding ICANN liability, perceptions of potential collusion, etc.  However, significant support can be provided to increase awareness of the processes, ensure that materials are available in multiple languages, and generally enhance the ability to compete for operating a new gTLD/IDN registry. 

VI.  How to manage the Funds Received from the Allocation/managed Auctions: 

ICANN should establish ‘restricted funds’ categories with clear guidelines for how the funds can be used, and the approval processes required. Ideally, ICANN would establish a foundation, or a third party mechanism to oversee the funds that are in category 4 above.  The criteria for categories/general use of the funds should be approved through the bottom up process in terms of recommendations from the broad base of ICANN stakeholders via the Strategic Plan and Operating Plan public comment processes. If a ‘foundation’ or special fund process is established, for accountability and transparency purposes, there should be an independent advisory group with no more than two members from the existing or past ICANN Board or Senior staff, and a clear majority of independent directors. Tax implications of how to manage the funds, and disperse them need further consideration, including the pros and cons of establishing and maintaining an independent foundation. Other options exist and should be carefully explored, including use of restricted funds categories.    

ICANN should proceed with establishing the qualification process and allocating the single letter second level names promptly, understanding that the benefit to the broad group of ICANN stakeholders can only begin when the funds from the allocation of the names are received and able to be utilized. 
Submitted by  
Chuck Warren for Overstock.com  
� The Recommendation of the Reserved Names Working Group to the GNSO council is that single letters at the top level and single digits at the top level remain in reserved status, due to technical issues. Throughout this Proposal, all references are to single letters and digits at the second level. 


� Overstock has acknowledged its interest in registering and using ‘o.com/O.com as their operational domain name for business purposes consistent with how they market and advertise to interested customers of Overstock. 








� This proposal is provided specifically to address the allocation of second letters and digits at the second level. It does not in any way apply to, nor create a precedent for non-reserved name allocation methodologies in gTLDs; nor does it imply any precedent for any other reserved names categories.
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