Outline for BC discussion of Proposed Final Applicant Guidebook

18-Nov-2010

ICANN Guidebook page is at http://icann.org/en/topics/new-gtlds/comments-5-en.htm
Module 1 – intro to the process

ICANN staff description of the changes:

Eliminated most restrictions on Registrar cross-ownership – based on recent Board decision – see http://www.icann.org/en/announcements/announcement-09nov10-en.htm

Added info on application batching, delegation rates, dependencies for root scaling

Refocused background screening only on business, criminal background, and cybersquatting

Added placeholder for outcomes on Applicant Support Working Group – see milestone report: http://www.icann.org/en/announcements/announcement-11nov10-en.htm
Analysis by BC members Berry Cobb and Ron Andruff:

Module 2 – Application Evaluation

ICANN staff description of the changes:

Updated string requirements section per anticipated RFC 1123 revisions, which addresses the use of numbers in TLDs

Added UNESCO list as reference for continent/region names

Analysis by BC members Greg Rattray, Jon Nevett,  Adam Palmer

Module 3 – Resolving disputes about applications

ICANN staff description of the changes:

Incorporated Intergovernmental Organizations (IGOs) into Legal Rights Objection

Eliminated the complete defense to Community Objections in favor of elevated standard for successful objection

Included several recommendations from the "Rec 6 Working Group" dealing with the morality and public order objection

Analysis by BC members John Berard, Mikey O'Connor

1.  If we are approaching Module 3 as a thumb's up or thumb's down, I would say "thumb's up."  This is because of the four rights to object, those I think we ought to care about most -- string confusion and legal rights -- are those where the rules are clearest and likely to be stable over time.  From a business perspective, I don't think the now Limited Public Interest or Community objections are our domain.  

2.  However, if the chaos that might arise from the subjective aspects of the LPI and Community objection -- as seen in phrases like "generally accepted" and "substantial opposition" -- were to destabilize the process overall, we ought to call for blacker lines.

3.  The role of the Independent Objector is clearly important, but the method by which he or she will be selected seems unspecific.  It will be done, we don't really know how.  We should expect clarity before approval.

4.  As anyone who wants to can offer an LPI objection, there is implementation of a "quick look" to determine and void any that are abusive.  Again, there open-ended guidelines that may be too open-ended and create a perpetual loop of opposition.  How do others read it?  I think we ought to ask for a more specific regime.

5.  There is one specific point that ought to get our objection.  There ought not to be a fee attached to a response to an objection.  I cannot think how this makes sense.

Module 4 – String Contention

ICANN Staff says no significant changes.

Analysis by BC members Ron Andruff and Chris Chaplow:

There are only a couple of non significant modifications since DAG4.

We are disappointed to see that the  community priority evaluation score has not been reduced from 14 to 13 despite overwhelming community requests for this.  This is a crystal clear numeric metric example of the community consensus being ignored.
A spot audit of the comments related to the issue the BC objected to, i.e., community priority evaluation scoring.  

From the total of 8 comments posted directly in the Module 4 comments section, 4 were for reducing from 14 to 13 of 16 points, 2 were for keeping the scoring at 14 of 16,  2 did not address the topic.
In the review of the general comment box, comments in support of reduction submitted by:

Business Constituency

Intellectual Property Constituency

Coalition for Online Accountability  (COA)

Software & Information Industry Association (SIIA)

International Trademark Association (INTA)

SIIA and IPC also support the following: (which I also agree is an important omission)

DAG v.3 provides no avenue for appeal of the community priority evaluation procedure, for either the community applicant being evaluated or for other applicants affected by the outcome of a community priority evaluation.  It also does not require the panel to issue a written opinion regarding the rationale for scores awarded during the determination.   Given that the community priority evaluation may be determinative as to which applicant ultimately succeeds, ICANN should consider requiring the panel to document the basis for its scoring decisions and providing an avenue of appeal.

In light of the fact that there are some very important organizations pushing back on staff – and staff continue to ignore these groups even though there are no other groups supporting staff scoring (14 of 16) The BC should recommend rallying these and others if the BC wants to have a chance at prevailing on this issue. 

Module 5 – transition to delegation; registry agreement

ICANN staff description of the changes:

Added explanation of ICANN Board’s role in the new gTLD process in accordance with Board Resolution 2.7 – Sept 26 2010 See: http://www.icann.org/en/minutes/resolutions-25sep10-en.htm#2.7
Comment from Philip Sheppard, AIM:

My key input is on module 5 and the trade mark issues and the question of use.  The latest DAG has marginally improved wording by using the text from the board retreat.  But it is still inadequate and confusing and discriminatory.
with respect to the issue of use outside the US and Canada within the confines of a Sunrise, URS and the Clearinghouse, our thinking is as follows. 

It seems to us that the three-pronged requirement proposed is itself reasonable: 

(i) evaluation on absolute grounds - to ensure that the applied for mark can in fact serve as a trademark; 

(ii) evaluation on relative grounds - to determine if previously filed marks preclude the registration; and 

(iii) evaluation of use - to ensure that the applied for mark is in current use.

The problem is with the opening phrase that puts this requirement as operating at the trademark registration stage (i.e. the wording: “Substantive evaluation upon trademark registration has essentially three requirements”) rather than at the domain name application stage. 

Clearer wording with a more global scope might be as follows. The trademark must:

· Be registered (not just applied for) 

· Have been through the relevant period for opposition applied in the country of registration 

· Must not be subject to a pending opposition, and 

· Must be in use 

This would cover systems like Brazil or Benelux where you achieve registration before the opposition period; the no pending opposition requirement would cover situations where infringers have registered trademarks with blatant disregard for prior rights and the use provision would go some way to stopping the use of trademarks that are totally descriptive in one class but registrable in others. 

The use requirement may prevent a few genuine brand owners from benefiting from the sunrise period but these will not be too numerous and cyber-squatters are less likely to target trademarks for products that have still to be launched. 

All of these provisions could be covered by a simple declaration. This may not stop cyber-squatters applying but it should enhance the brand owner's chances of knocking them out at the appeal stage if the domain name applicant has given a fraudulent declaration.  

Analysis by BC members Greg Rattray, Fred Fellman, Elisa Cooper, Berry Cobb, Jon Nevett, Zahid Jamil.
Discussion of Code of Conduct in Registry Agreement:  (Steve DelBianco)
Now that vertical integration is permitted, we noted it was critical to have specific restrictions in the Code of Conduct section of the new Registry agreement.

As Jon Nevett noted on the call,  ICANN created a Code of Conduct as part of its 2001 agreement with NeuLevel to run the .biz gTLD.
http://www.icann.org/en/tlds/agreements/biz/registry-agmt-appi-27apr01.htm

There were several restrictions in the .biz code of conduct worth noting:
1. NeuLevel will not, directly or indirectly, show any preference or provide any special consideration to any registry operator or Registrars in the .biz Registry versus any other registry operator or Registrars 

3. NeuLevel shall not in any way attempt to warehouse domain names. In addition, Registry Operator shall not attempt to register domain names in its own right, except for names designated for operational purposes in compliance with Subsection 3.6 of the Registry Agreement. In its Monthly Report to ICANN, NeuLevel shall include a list of all names designated for operational purposes.

5. Neither NeuLevel nor related entities shall have access to user data or proprietary information of a Registrar, except as necessary for registry management and operations.

6. NeuLevel will ensure that no user data or proprietary information from any Registrar is disclosed to related entities, except as necessary for registry management and operations.

7. Confidential information about NeuLevel's business services will not be shared with employees of any DNS registry operator or ICANN-Accredited Registrars, except (i) as necessary for registry management and operations or (ii) if such information is made available to all registry operator employees and Registrars on same terms and conditions.

For comparison purposes, the new Registry agreement issued on Friday includes  a new Code of Conduct (Specification 9).
http://icann.org/en/topics/new-gtlds/draft-agreement-specs-clean-12nov10-en.pdf

SPECIFICATION 9*
Registry Operator Code of Conduct

[*Note: This draft Registry Operator Code of Conduct has been added to the form New gTLD Agreement pursuant to the ICANN Board resolution of 5 November 2010 regarding the question of cross-ownership of gTLD registries and ICANN-accredited registrars. ICANN encourages community input on the types of conduct that should be prohibited and/or mandated given the potential for cross-ownership of domain-name distribution channels.]

1.    Registry Operator will not, and will not allow any parent, subsidiary, Affiliate, subcontractor or other related entity (each, a “Registry Related Party”) to:
a.    directly or indirectly show any preference or provide any special consideration to any registrar;
b.    register domain names in its own right, except for names registered through an ICANN accredited registrar that are reasonably necessary for the management, operations and purpose of the TLD;
c.    have access to user data or proprietary information of a registrar utilized by or Affiliated with Registry Operator, except as necessary for management and operations of the TLD; or
d.    register names in the TLD or sub-domains of the TLD based upon a search of available names by any consumer (i.e., "front-running"). 
[Steve’s Note:  Should we restrict other ways to do front-running, aside from Whois searches?   The Registry sees nearly 100% of traffic for non-existing records.  That means a Registry can see all non-registered domain names that are typed (or mis-tyed) by users, indicating potential names to acquire for themselves ]
2.    If Registry Operator or a Registry Related Party also operates as a provider of registrar or registrar reseller services, Registry Operator will, or will cause such Registry Related Party to, maintain separate books of accounts with respect to its registrar or registrar-reseller operations.

3.    Registry Operator will, and will cause each Registry Related Party to, ensure that no user data or proprietary information from any registrar is disclosed to Registry Operator or any Registry Related Party, except as necessary for the management and operations of the TLD.

4.    Registry Operator will not disclose confidential registry data or confidential information about its registry services or operations to any employee of any DNS services provider, except as necessary for the management and operations of the TLD.

5.    Registry Operator will conduct internal reviews at least once per calendar year to ensure compliance with this Code of Conduct. Within twenty (20) calendar days following the end of each calendar year, Registry Operator will provide the results of the internal review, along with a certification executed by an executive officer of Registry Operator certifying as to Registry Operator’s compliance with this Code of Conduct, via email to [an address to be provided by ICANN]. (ICANN may specify in the future that the reports be delivered by other reasonable means.)

6.    Nothing set forth herein shall: (i) limit ICANN from conducting investigations of claims of Registry Operator’s non-compliance with this Code of Conduct; or (ii) provide grounds for Registry Operator to refuse to cooperate with ICANN investigations of claims of Registry Operator’s non-compliance with this Code of Conduct.
Other Documents:

The Economic Analysis of program costs and benefits

Morality & Public Order Explanatory Memo

Summary of the Impact of Root Zone Scaling

Delegation Rate Scenarios for New gTLDs

New gTLD Program Budget 

Milestone Report – Applicant Support Working Group – New gTLD Program

Mitigating Malicious Conduct – an Overview
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