Comments on Board Review and Board and Chair compensation: 

Marilyn Cade
In the time that I have been involved with the process that led to the creation of ICANN, and throughout ICANN’s history, I have had many opportunities to express my individual perspective as a member of the larger Internet and ICANN community. In the comments I provide today, in response to the public consultation regarding the review of the ICANN Board, I will also address some areas of concern that are relevant to the issues of leadership that must come from a governing board of a not for profit organization that holds a form of public trust. 
As time has evolved,I have noticed a decided change in the willingness of the stakeholders to utilize the public comment process. I have also noted that the ICANN staff have in the last few meetings, severely curtailed the opportunities available to the stakeholders to interact with the Board and senior staff via public comment sessions at the ICANN meetings. In fact at the recent Cairo meeting, due to a major change suggested by a few individuals, without full consultation, the public participation staff made a significant change in the meeting agenda, devoting five and ½ hours to a series of sessions involving interaction between four individuals. These sessions consumed any public consultation that would have normally been available to the broader community, and while unintentional, had a very devastating effect on the interests of the broader community. However, this is the latest in a series of erosions of full engagement with the community at ICANN meetings by the Board and senior staff. 

The importance of meaningful and response interaction cannot be underestimated in an organization such as ICANN, which draws its legitimacy from the participation of its stakeholders. 

I will provide very limited comments on the Board Review document. The limited nature of my comments do not reflect my full perspective. I have many concerns about the proposals, and in fact, support very few of them. I should state clearly that I oppose the majority of the recommendations quite strongly.  I find them not suitable to the non commercial nature of the organization in many instances, and in some, quite ill informed in their genesis.   I note from the comments posted by others, that no one has provided complete comments on the document. Frankly, ICANN has not made it easy to comment in a meaningful manner. The one hour meeting scheduled in Cairo for community interaction was scheduled against an important session on fraud and cyber crime that was extremely important to me to attend. There was very limited notice about the consultation session, and there were no optional times provided. The consultants did not avail themselves of trying to meet with stakeholders during the meeting.  This does not seem reflective of a really serious effort to gain community input. 

That ‘message’, whether it is intentional, or unintentional is increasingly the message that the community is receiving. When there are public comment periods, and individuals comment, both in face to face and written contributions, there is no acknowledgement of the contribution. There is no reflection of the comments or calls for change in ICANN’s proposals, and there is no effective mechanism to require change in a decision that lacks broad support. ICANN ‘runs’ multiple comment periods at the same time, with short and often competing time frames. 
‘

Since I believe in ICANN and consider its survival and improved functioning essential , I find this situation of grave concern. 

I will provide narrowly focused comments. I note again, for the record, that I have many concerns and even objections to much of the recommendations in the Consultant’s 100 page report. 
Overall, ICANN should not proceed with full implementation of the changes in Board structure that are proposed. There is not community support for these recommendations., Instead, while moving forward with one aspect of the recommendation, ICNAN should put the rest of the changes on hold. 
I have followed each of the reviews; and in some cases, been among those interviewed, on the selective basis that somehow evolves, differently within each review.  It is difficult to find much value in the review processes, and challenging to find the merits of the recommendations of the various reviews. The proposed changes in each entity are long delayed; the input of those most knowledgeable much ignored, and the consultants who come into ICANN, then leave ICANN, without accountability. The nature of the review process that the Board, and the senior staff are implementing seems designed in all instances to ignore the broader voices of the affected members of each of the entities reviewed. The Board maintains a sort of oversight, but again, without an accountability to the entity being reviewed and then undergoing ‘improvement’.  When proposed changes are rejected by a wide number of members of the affected community, the concerns were largely ignored. 
In short the review process is more of a problem than an asset to the organization. It is astounding that there has not been a revolt to date.  Few understand its merits, and fewer comment and participate actively in the various review processes. And in the case of the GNSO Review, although the community has agreed to ‘live’ with the proposed changes, no one actually believes in the approach, the review process, or the redesign.   The Board and senior staff apparently have not noticed these challenges, or having noticed, chose to ignore them.  

This brings us to the Board review, and my comments and recommendations.  I  am very disappointed with the ongoing approach that ICANN’s Board is enabling for the selection of those parties who are undertaking reviews of ICANN’s sub groups. ICANN is a not for profit organization with a unique and critical role in the global environment, yet repeatedly, ICANN’s Board approves decisions by its staff leadership to select, or even recruit parties who are actually well suited to evaluate commercial enterprises.  
I find this focus inappropriate and troublesome since it creates a bias toward processes that are not necessarily fully suitable to ICANN and ICANN’s sub entities.  Secondly, and of relevance --the Board must reassess the present approach they are taking of embracing a form of a “perpetual motion machine” of evaluation, reevaluation,implementation – which results in the lack of a steady state for the organization.   The entire process of reviews,  especially that of the Board needs to be put on hold. 

It is time for the organization to tell its Board to do first things, first.  

ICANN is facing and involved in a significant Transition process, under the leadership of the President’s Strategy Committee.. As a member of that Committee, and as a professional with training and expertise in organizational development, I find it very strange that the Board has not put other reform processes on hold until the PSC concludes its recommendations, they are accepted, or rejected by the community, and any approved recommendations are implemented. The Improving Institutional Confidence process is advisory to the ICANN Board, but does involve strategic advice to the Board about key challenges facing the organization. Yet, strangely, ICANN has proceeded with review after review, with no reflection of the impact of the proposed transition. In fact, the Board review has recommendations that are completely contradictory to the outcomes of other reviews. Such disparity, and such tensions are being ignored with a sort of rush to just check the box that the review is ‘done’. 
As any historian, or futurist, or organizational development specialist, such as those ICANN keeps hiring to conduct review after review could tell you, “if you don’t know where you are going, any road will take you there.”

In order to know where we are going, we need to complete the transition process, and gain community support to the Improving Institutional Confidence recommendations, when they are published to the community. 

It is time for the community to call a halt to the perpetual motion that ICANN is presently engaged in, and for the majority of the proposals regarding Board change to be put on hold. f
Compensate the Board; 

I do support an exception – it is long over due for the ICANN Board to be compensated. Thus, I can support  the Boston Working Group’s recommendation for funding for Board members and Board Chair. This is a long needed and well deserved improvement in ICANN. The amount of work that is undertaken by the ICANN board, and the chair is quite awesome, if only measures the work load by the Board agenda, the kinds of materials that the community reviews and comments on that is related to the Board decisions, and the frequency of Board conference calls and face to face meetings. 

Some Board members, because of employment or personal situations may chose to decline the payment. For example, if there is  a contracted party, or a board member who represents a contracted party , said party should decline reimbursement. However, effective immediately, the Board should approve Board and Chair reimbursement and provide a mechanism for opting out, with explanation that can be private or public , depending on the Board members preference.  

There are many justifications for this change, and one of them is undoubtedly the issue of independence of the Board, the ability to attract highly qualified Board members who do not have independent sources of revenue. The role of Board chair is especially time consuming. It appears that there are also extraordinary work loads for the board and the Chair that must be addressed in other ways, and later in my comments, I offer some additional suggestions to improve the functioning of the Board through providing additional resources to the board directly. 

Recommendation: The ICANN Board should approve a Board compensation plan, with the Board chair receiving from 2 to 3 times the compensation to a Board member. The Board may also suggest that Committee chairs receive an additional factor of payment, depending upon the work demands of said committee. 

The payments made to Board members/chair must be fully transparent, and reported to the community on an annual basis. 

The board should approve such a plan by the Mexico ICANN meeting.

Other aspects of the Board Review and its recommendations;

I regret that I largely reject many aspects of this report. It is distressing that members of the  community, including myself have not had a chance to fully review or assimilate the recommendations. . In any case, I call for the review of the Board to be put on hold, other than the element of approving reimbursement for the Board/chair of the Board. 

The report has some significant areas of challenge.   It is quite obviously prepared by parties with commercial understanding of organizations, and in my experience, does not reflect a value for the public interest role of ICANN. Given that the community is funding these expensive reviews, that is quite disappointing, and is a poor reflection on whomever retained parties who reflected a commercial orientation in their recommendations. The Board and the senior staff have a shared responsibility; however, it is time for the community to make it clear that there should be a ‘time out’.  

I have many questions about the review process; its focus; who selected the parties interviewed, etc.   There was some comment in the report about the consultants having interviewed some parties from the community, but the list of parties interviewed from the Supporting/Advisory Committees; how such individuals were selected; transcripts from their interviews, and an associated open consultation with others from the community  are lacking in the report.  I am unable to understand who the consultants interviewed, or what the rationale was for the selection of those parties, yet, their views are taken into account and influence the consultants’ findings.   
These issues are relevant because they affect the recommendations made by a group of consultants about the size and functioning of a not for profit board of an international organization that has a public trust responsibility to a global community. 

In the recommendations that are clearly not supportable is the proposal to change the size of the Board.  The consultant did not reflect in their report how they took into account the unique nature of ICANN.  I believe strongly that it is not suitable to change the size or functions of the ICANN board based on the report that is presented. In fact, ICANN must maintain geographic and gender and skill diversity to both fulfill its mission and to establish and maintain legitimacy. The consultants report ignores, or misunderstands these imperatives.  The consultants mistake efficiency for effectiveness and legitimacy, assuming that fewer board members wil present fewer oversight challenges to the senior leadership. If they had spent any time with the vast majority of the ICANN community theywould have reflected the views of the ICANN community that there is an expectation of governance and oversight to the ICANN staff, including the senior leadership, by the ICANN Board. This is not micro management, as alleged by some,but reflects the oversight and governance that the community has delegated to the Board of Directors. 

Recommendation: at this time, there should be no change in the size of the ICANN Board.

Roles of Board/versus roles of staff: Contrary to the consultants’ report, which presents a picture of a Board that is tending toward micromanagement versus a Board that seeks to understand and provide guidance to the senior leadership, the community expects the board to be informed, engaged, and involved. Effective leadership for an organization such as ICANN does indeed have an additional ‘partner’ in its Board. 

New and independent forms of staff support to Board will improve its independence and effectiveness: 
While the size of the ICANN Board should not be changed., other improvements can be made that substantively improve Board effectiveness. The Board should have its own support staff, including legal counsel, not reporting to the ICANN general counsel. The counsel to the ICANN board should, among other things, advise the ICANN board on their public interests obligations. The Board should have its own independent staff who work to make the Board more efficient, to provide summaries of the documents with synthesis, topics for elaboration, etc. 
Given the nature of ICANN’s financial situation and the expections for ICANN’s board, these additional staff support mechanisms should be established within the next three to four months. The staff resources should report to the COO, not to the CEO. It is possible that the legal advisor should have independent status from the ICANN reporting structure and report directly to the ICANN Board. 

While I cannot at this time comment on all elements of what I consider an immature analysis and report, I note that some recommendations are quite glaring in how they support independence of the executive director/president/CEO from the stakeholders and also, at the same time propose new forms of top down interference in the working processes of the organization, including in how the organization develops its leadership selections. For instance, contrary to the recommendation of the report, ICANN’s CEO and Board chair should not be involved in the NomComm beyond providing information about the needs of the Board, similar to the role that the SOs provide in describing their present and needed skill set. 

Rather than focusing on specific recommendations, I will note that many of the recommendations simply are not suitable to a not for profit organization. While it may be suitable to invite futurists to address the full ICANN community, it is not appropriate to invite speakers or futurists to only address the Board and staff of ICANN. 

At this time, I question making sweeping changes in the Board terms; however, while I generally support a concept of term limits in the establishment of an upper limit of no more than eight continous years on the Board; as such it may be suitable to allow two terms of three years, with a third optional term of 2 years, at the community;s discretion. . This means that the community engages in an election or revalllidation of its choice. A limitation of a total of 8years does seem suitable, but I would suggest that the use of two three year and one two year term provides revalidation of the choice of the relevant community. 

Role of the GAC on the Board: The GAC chair has advisory status on the Board. This is a suitable role and should be fully supported. While the support to the GAC to strengthen its ability to participate in an informed manner in policy development, the overall role of the GAC should not change. 
Role of the At Large Advisory Organization: The AT Large has an advisory role on the Board. If the ALAC remains advisory to ICANN overall then it should continue this role. Should it change its status on any of the other groups and assume voting status on the GNSO Policy Council, for example, it should forfeit its unique advisory status on the GAC [and elsewhere] since it is taking on the role of a voting organization. 

Board Committee recommendations: 

I was surprised at the degree of micromanagement and irresponsible redesign ideas of a consulting organization who has no experience or expertise with ICANN. One serious challenge that I detect in several of the ‘reviews’ is that rather than stopping at the anslysis phase, the consultants, who typically know little to nothing about ICANN seem to feel compelled to design the ‘solutions’ to the redesign or restructuring of the organization, without meaningful input from the affected stakeholders. Thus, I suggest that it is the community who should provide advice to the Board, not the consultants who lack expertise and understanding of ICANN’s core mission. 

The fault largely lies with a mindset that continues to rush ahead with reviews, and ignores that reality that the PSC should complete its work; that minor adjustments are needed til then; that the Board should be compensated, and that ICANN should redesign its perpetual motion machine approach to review of its structures.
Thus, I would say  in conclusion to the Board:  

· Move ahead with the compensation of the Board and Board Chair as a priority. .

· STOP the review processes. 
· Once the Transition proposals are received, act on these and then , based on input form the community approve a streamlined and more suitable approach to 360 review and assessment for evolution and improvement across all SOs and ACs, as well as Board. 

· Establish separate mechanism to provide independent staffing and legal advice to the Board and Board chair. Implement this process as a framework by Mexico, and provide staffing support by mid year to Board and Board chair. 
· Require greater transparency at all levels of ‘interests’ both of all board members, but all members of the community.

· Establish clear limits for any external activities of any member of staff, including the executive leadership. 

· Do not change the Board size – the size and scope is needed to ensure greographical diversity and community accountability

· Do not change the role of staff. They should report to the Board and should be accountable to the community. The consultant report elevated staff to a decisional role not suited to ICANN’s purpose. 

· Pay attention to the implication of decisions by staff and consultants to change the nature of ICANN, including formal meetings, and ICANN processes, especially where the changes are not reflective of the bottom up consensus based nature of the organization

I found many topics of need of discussion in the Board Review, but regrettably, with the present approach that ICANN takes on reviews, almost no real opportunity is provided for effective input by the community.  At present, my recommendation is that ICANN Board establish a mechanism to compensate the Board, put all other recommendations form the Board review on hold, focus on supporting the completion of the PSC’s transition process so that the community has well defined proposals to consider.  The Board should ask the community if the present approach to reviews is effective and is meeting the needs of the community before continuing what seems to be a quite superficial process of evaluation in the reviews themselves, and certainly in the consultation process. 

Overall, the consultation and public comment process must be enhanced, and that will require a return to robust public comment processes at the face to face meetings, as well as reform of timelines. In the meantime, the recommendations of the Boston Working Group need to be bifurcated, and the compensation of the Board and chair moved ahead.

Marilyn Cade

As an individual
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