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SPANISH GOVERNMENT COMMENTS ON ATRT 2 DRAFT RECOMMENDATIONS
We welcome the Accountability and Transparency Review Team 2 draft report and the opportunity to make comments on it before its final adoption. 

Firstly, we would go back to our previous submission done on 17th May. In that paper, we focused on public input on ICANN policies and financial accountability and transparency. 

On public input, we highlighted the need to bring to the ICANN arena stakeholders that are indeed affected by ICANN policies such as those related to Whois and new gTLDs, but who are out of the ICANN circuit. We have had recent examples with .vin and .wine and wine producers, children-related new gTLDs and applications targeted to the financial business, sports or the gambling sector given that most of them are led by entities not belonging to these sectors. Stakeholders in these fields have learned about the programme very late in the process and it´s been difficult for them to make themselves heard. Hence, they have turned to governments and intergovernmental organizations that, as carriers of general interests, have brought their concerns to the attention of the ICANN Board. Thus, this input has come into the process late causing delays and complaints by applicants. 
It would be advisable that in future rounds, should there be one, ICANN disseminates customized information regarding the request for proposals and about applications received to international organizations and governments so they can assess their impact on their respective field of activity more timely. 

In this vein, the draft report contains a recommendation aimed at broadening the representation at the GNSO by ensuring equitable participation from under-represented geographical regions, non-English speaking linguistic groups, those with non-western cultural traditions and those parties interested who lack the financial support of industry players (10.3). We are in favour of this recommendation since it can contribute to enlarging the number of stakeholders present at the GNSO PDPs. Our support reaches to the suggestion to generalize this policy to all ACs and SOs as this can lead to a better representation of public interests in all ACs and SOs, thus easing the job of governments at the GAC. Crucial questions are how ACs and SOs can identify those stakeholders and invite them to take part in their activities and how their processes can be adapted to the use of other languages. 
On ICANN financial accountability and transparency, we asked the ATRT 2 to put the destination of revenue coming from the new gTLD programme into its radar. The ATRT 2 has actually taken into account our concern pointing out that they are two options that could be combined, in order to decide what to do with the US$118 million surplus ICANN has. One is to increase activities. The other one is to lower prices paid by ICANN´s consumers. 
The ATRT 2 doesn´t take any position for any of them. Instead, it announces that there will be a dedicated consultation on this matter. We look forward to it. 

Likewise, we would be more than pleased to participate in the budget consultation process envisaged in section 15. It is as important to have safe sources of income as allocating enough resources to fulfilling strategic objectives of the organization.
Not having made comments to GAC-related issues before, we´ll do it now since the draft report offers quite a number of in-depth recommendations connected to the GAC and considers them as priority recommendations. 
Spain is leading a working group to improve GAC working methods (WGWM) that was set up after the Durban meeting in July. The scope of the group is larger as it encompasses internal aspects of GAC functioning that members feel are defective. Nonetheless, there is a high degree of coincidence in the assessment carried out by the ATRT2 and the WGWM as to transparency and explanation of GAC advice and about the need for greater interaction with constituencies and earlier involvement of GAC in the policy development processes in ICANN. 
Sometimes the community has expressed frustration at the outcome of a Board resolution not being consistent with the policy proposal submitted by the relevant SO since a GAC advice or outside counseling have interfered with its adoption as it was put forward. The early involvement of GAC in the PDPs could remedy that situation, although finding out the right mechanism to engage a collective body as the GAC in discussions at the GNSO is not going to be easy. Neither will be synchronizing the pace of work in GNSO with that of Governments, which are always slower especially when internal consultations have to be carried through.   

The GAC is currently studying how to best satisfy the understandable community interest in knowing how GAC thinking is formed while securing adequate conditions for governments to confer on an issue and come to agreements. Some of the ATRT2 requests may be too demanding (publishing all relevant GAC transcripts, positions and correspondence, publishing meeting minutes on the GAC website within seven days after each meeting…) as may expose GAC members to an undesired publicity and shy them away from open talks. That could lead to negotiations and deals being struck on corridors or far from the limelight with few countries taking part in them. 
These reasons must be attended to. So, striking the right balance between the desire for more transparency and the need to have a comfortable environment for conversations among GAC members might consist of establishing openness as a general rule and admitting some exceptions (that will apply to the corresponding part of minutes, transcripts, letters, etc.) which, as the ATRT 2 advises, should be clear and public. 
We fully concur with the ATRT 2 in other areas such as better explaining the rationale behind GAC advice or attracting more countries to the GAC not just to sit and observe at face-to-face meetings, but to hear their voices both at physical meetings and at conference calls. Language barriers have repeatedly been pointed out as real obstacles for engaging in discussions by non-native English speakers.
The draft report contains several recommendations addressed more to governments than to the GAC itself. Among them, the code of conduct suggestion stands out but the so called “GAC 101” sessions are remarkable too. This is going beyond the remit of the ATRT 2 and is questionable. Countries are sovereign to decide their Internet policies in the manner they see fit and don´t have to reveal how they make up their national positions. It´s true that following GAC´s agenda is a weighty workload that, depending on how active the member is, needs full-time dedication. But, it´s not up to ICANN to advise Governments on internal resource allocation for ICANN issues. As for the conflict of interest statements, we regard it superfluous given that public employees are bound to respect and behave according to the principles of neutrality, impartiality and objectiveness the moment they start serving for the Government. 
Lastly, there are some facts in the report that are formulated too lightly. The GAC needs to sit in a room to discuss the issues in its agenda the same as other ACs and SOs have to do. We have to come together to debate among ourselves and with other ACs and SOs when we hold joint sessions, which, incidentally, take up half or more time of the GAC agenda. In sum, we find this sentence mocking for the GAC, inaccurate and lacking any significance other than deriding the GAC. 
Madrid, 13th December 2013
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