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This comment is being submitted in response to ICANN’s request for public comments on the issue of closed generic top level domains (“closed gTLDs").  We appreciate the opportunity to submit a comment on this important topic.
We acknowledge the competition concerns raised by others, such as Michele Neylon.  Professor Weinberg has previously argued that the structure of domain names provides a classification scheme that can affect the way that users interact with the Internet.[footnoteRef:1]  Encouraging a vibrant marketplace that fosters fair competition and innovation is properly a priority.  The importance of competition and innovation is why we are submitting this comment.  It is our position that increasing the available gTLDs would contribute to competition and innovation.  When Dr. Jon Postel was laying the foundation for much of the modern structure of Internet addresses, he originally intended for there to be unlimited gTLDs, though the final decision was instead to start with just a few to see if the system would work.  [1:  Jonathan Weinberg, ICANN and the Problem of Legitimacy, 50 DUKE L.J. 187, 190-91 (2000).] 

ICANN opened up new gTLDs in two rounds in the early 2000s for beta launches, which laid the groundwork for the current discussion.  Today, ICANN is considering expanding the available gTLDs, and evaluating whether some gTLDs should be permitted to be closed rather than open.  One of the main arguments against closed gTLDs is that closed gTLDs may negatively impact competition.
But competition occurs on multiple levels.  Suggesting that competition only occurs between owners of second level domains (SLDs) on the same open gTLD takes too limited a view.  On the Internet, there are many different entities that provide services that shape consumer experiences, from backbone services to registration services to TLDs.  The lack of competition for backbone services has drawn a lot of criticism over the years.[footnoteRef:2]  With the currently small number of gTLDs, there is similarly a low level of competition between registration services.  In 1995, Dr. Jon Postel encouraged the adoption of new TLDs to foster competition between registration services.[footnoteRef:3]  In 1996, Dr. Postel proposed the creation of fifty new registries that could each register up to three TLDs, allowing for the creation of 150 new TLDs.[footnoteRef:4]  Unfortunately, Dr. Postel’s intention to encourage more competition at the registry level was not realized, because supporters of this proposal lacked the ability to enact it.[footnoteRef:5] [2:  Jay P. Kesan and Rajiv C. Shah, Fool Us Once Shame on You—Fool Us Twice Shame on Us: What We Can Learn from the Privatizations of the Internet Backbone Network and the Domain Name System, 79 WASH. U. L.Q. 89, 144 (2001).]  [3:  Id. at 171]  [4:  Id. at 171-72]  [5:  Id. at 172. ] 

This conflict is not entirely dissimilar from the conflict that occurred over principles of net neutrality, with some commentary emphasizing the need for competition at the content level, and some commentary emphasizing the need for competition at the network level.[footnoteRef:6]  The FCC stated in its Internet Policy Statement that consumers are entitled to a marketplace that fosters “competition among network providers, application providers, and content providers.”[footnoteRef:7]  We urge that to facilitate innovation, ICANN should foster competition between registries and between gTLDs, not just competition between SLDs sharing the same gTLD.    [6:  See Tim Wu & Christopher Yoo, Keeping the Internet Neutral?: Tim Wu and Christopher Yoo Debate, 59 Fed. Comm. L.J. 575, 575-76 (2007).]  [7:  Appropriate Framework for Broadband Access to the Internet over Wireline Facilities, Policy Statement, 20 F.C.C.R. 14986, 14987-88 para. 4 (2005).] 

Competition concerns could easily have been raised to limit SLDs during the late 90s, but if these concerns were raised, they did not have any lasting policy effect.  A competition-based argument concerning SLDs could have asserted that generic SLDs should be open, with the competition being focused on the third level domains (3LDs).  This could have resulted in web addresses like Subaru.car.com and Toyota.car.com.  But this is not how it happened.  Instead, during the dotcom boom, the emphasis was on .com as being an unrestricted gTLD, and a rule of first occupation determined the allocation of domain names, like car.com.  As a result, it was common for entities to “cybersquat” on desirable generic SLDs (gSLDs) and later sell these SLDs for a substantial profit.[footnoteRef:8]  [8:  See Karl M. Manheim and Lawrence B. Solum, An Economic Analysis of Domain Name Policy, 25 HASTINGS COMM. & ENT. LJ. 359, 385, 392 (2003) (noting that the SLD “business.com” was sold in 1997 for $150,000).] 

We thus respectfully pose this question to ICANN:  why should the competitive effects of closed gTLDs be viewed with more suspicion than the competitive effects of closed gSLDs?  If Dr. Postel’s initial intention to create a large number of gTLDs had been realized, what happened within .com in the late 1990s and early 2000s could very well have been gTLDs instead.  Now, with the possibility of new gTLDs so close on the horizon, another explosion of growth could occur, but with the benefit of hindsight as investors apply the lessons learned during the dotcom boom and bust.
To optimize competition throughout the cyber realm, ICANN should not limit its focus to competition between a single set of providers.  By introducing more gTLDs, as the late Dr. Postel suggested, this would create a more competitive environment for registries.  This competitive environment for registries would be further aided by permitting closed gTLDs, because competing companies could purchase thematically similar gTLDs.  For example, if Google obtained .search as a closed gTLD for its search engine, Microsoft could obtain .find as a closed gTLD for its search engine.  Thus, the intra-gTLD competition that previously led to cybersquatting in a “first to occupy” system could be converted into inter-gTLD competition that could create a more vibrant and innovation-based market. 
In the interest of avoiding the cybersquatting problem of the “first to occupy” system, however, an alternative allocation rule should be utilized, such as allocation by auction.  Assuming no bidder possesses monopsony power, an auction model should direct the TLD to its best use.[footnoteRef:9]  Manheim and Solum draw a comparison between the FCC’s spectrum auctions and possible gTLD auctions, suggesting that the latter would be simpler in concept and operation than the former.[footnoteRef:10]  An auction procedure for allocating gTLDs could be an effective way to let the market determine which gTLDs should be added to the root.[footnoteRef:11]  Auctioning gTLDs could also provide funds to ICANN to support its operating expenses and allow the organization to pursue other public interest projects.[footnoteRef:12] [9:  Karl M. Manheim and Lawrence B. Solum, An Economic Analysis of Domain Name Policy, 25 HASTINGS COMM. & ENT. LJ. 359, 407-08 (2003)]  [10:  Id. at 459-60]  [11:  Id. at 462. ]  [12:  Id. at 474-75] 

Therefore, while competition concerns must be considered, we urge ICANN to evaluate the competition issues from other angles.  First, the introduction of closed gTLDs should be viewed as analogous to closed gSLDs in the 1990s.  If closed gTLDs are permitted, the outcome may resemble the market for closed gSLDs during the dotcom boom, except the negative effects associated with the surge of SLD competition are likely to be mitigated in the case of closed gTLDs because of the Anticybersquatting Consumer Protection Act and UDRP.  Second, competition within the same top level domain is not the only source of competition in the area of domain names.  Permitting closed gTLDs would limit competition within a given gTLD, but it would foster competition between gTLDs.  Closed gTLDs could also support competition and innovation in other areas relating to the governance of resources, and therefore an understanding of the benefits of closed gTLDs should also be increased.     
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