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SPAIN´S COMMENTS ON ENHANCEMENT OF ICANN’S ACCOUNTABILITY
Attending the call for comments on how ICANN should be accountable to the community, the Government of Spain wishes to share the following preliminary views.
It should be born in mind that, alike the IANA transition process, the main goal remains the global public interest and not private objectives. Once the USG oversight is withdrawn, ICANN will have to be ready for the scrutiny of the whole world, not only its community, but the global community of mankind, including Internet users and civil society throughout the world.
If ICANN wants to be globally accepted, the guiding principles that should pave its way are those globally shared of transparency, inclusiveness and accountability. Many times have these principles been put forward as cornerstones of a free and open Internet. But this time, there is no room for failure. We have reached a point in which ICANN has to demonstrate its true nature, to prove that it has actually come of age and can live up to expectations. 

We believe that NTIA’s withdrawal cannot seen as some kind of graduation party, but a heavy burden on ICANN, who has now the responsibility of showing the world that it can actually manage resources that belong to the global community, in the interest of the global community and with an oversight carried out by the global community.
Hence, every effort should be made by ICANN in order to come up to standard and to fulfil the expectations created. ICANN must be aware that, should it not put in place enough and in-depth transparency and accountability mechanisms, its credibility would eventually crumble to dust, dragging down the multistakeholder model with it as a consequence. 
On the AoC and other ICANN's accountability efforts
In this vein, the Affirmation of Commitments needs to evolve to reflect what the Internet means today for the global community. It is welcomed that the AoC explicitly notes that the model “acts for the benefit of global Internet users”, but that should be followed by more rigorous reviewing processes and further setup of strong checks and balances, so that it fulfils the expectations of all internet stakeholders.
In this regard, it is important to remember that the AoC recognises the important role of the GAC with respect to ICANN decision making processes. Future review teams, while having a broader scope and diversity, should have a proper representation of Governments, which have a responsibility for the public interests of their citizens nationally and internationally. No Government should be an ex-officio member of the review teams.

The mere presence in the review teams of independent experts is not enough, but true independent assessments should be conducted by external entities, to guarantee that sound and consolidated evaluation practises are adopted and to ensure confidence in the review teams. This external control could have different approaches and deal i.a. with organizational, decision-making process, redressing and transparency issues.

According to ICANN, it has currently Service Level Agreements with the IETF for the maintenance of the protocol parameter registries, and in addition, a third party auditor has audit DNSSEC as well as the security of the IANA functions systems. These third party technical audits should be maintained, but new more profound and broader scoped external accountability mechanisms dealing with transparency, decision-making processes and organizational issues should be put in place.
A way that has been already put forward could be to sign different kinds of AoC with the different stakeholders in the Internet Governance ecosystem. Should this idea succeed, an important issue would be to set ICANN’s responsibilities regarding all stakeholders. It should include strong redressing mechanisms in case of failure in compliance of ICANN’s duties. In our view, they should be external to ICANN, e.g. arbitration bodies or international organizations, and costs should be defrayed by ICANN wholly or in a substantial percentage to make it easier to challenge ICANN decisions.
Going back to the internal review teams, the recommendations issued by them should indicate whether they were reached at by consensus, qualified majority or simple majority. For the sake of transparency, the review teams should describe how they have considered community inputs explaining why they embraced the ones that made their way to the final report and why they rejected the other ones. In addition, a table displaying the suggestions received and their authors ranked by their level of support among community members contributing to the comment periods should be available in ICANN website.
ICANN could not transform itself into a self-organized, self-regulated, self-supervised entity, lacking any kind of external feedback and jeopardising the fulfilment of its objectives.

Last, the fact that ICANN abides by the law of California and mentions it as an example of accountability does not actually help to build trust in its organization and lacks self-understanding of the task it is supposed to perform in the interest of the global Internet community.

On the Bylaws-mandated Redress Mechanisms
Internal reconsideration mechanisms as well as those outsourced to independent review panels should lower the threshold conditions to succeed in such processes. Current requirements are too narrow: only parties materially affected by an action or inaction can file the request which exclude anyone else and interim decisions. The requestor has to prove that the action was taken or refused omitting material information or relying on inaccurate or false information. This is extremely stringent. 
Review mechanisms should allow challenging decisions the requestors deem inconsistent with ICANN procedures, ill-advised and potentially harmful for the requestor´s interests or, in the case of governments, public interests. 

Deadlines to file reconsideration requests should be longer than fifteen days. This is not enough time to decide on going for it (note that this decision normally involves authorization by senior officials) and to substantiate it.
Currently, ICANN absorbs the normal administrative costs of the reconsideration process. It doesn´t do the same with the Independent Review Process. ICANN should consider bearing at least half of its costs thus making it more affordable for interested parties who wish to resort to an independent review mechanism. 

It is also suggested to open up the composition of the Board Governance Committee to non-Board members so as to benefit from fresh perspectives. Ideally, non-Board members would be outside scholars or experts preferably appointed on a case-by-case basis taking into account the subject matter the dispute concerns. The IRP provider should be agreed between ICANN and the requestor as well as the panellists (in contrast with Article IV.Section 3, paragraph 7 of ICANN Bylaws). Should these suggestions be taken on board, it would be advisable to give more weight to the recommendations or declarations issued by the Board Governance Committee or the independent review panels so that the Board cannot reject their recommendations by simple majority or is bound by them.  
On the Board of Directors
The consultation paper stands out that the Board selection process is also an important accountability tool. We agree. 
In this respect, we invite ICANN to reckon whether the indirect selection process for half of the Board (through the NomCom) is not a barrier for having a Board that is truly representative of the Internet community. 
The lack of genuine geographic diversity in the ICANN Board is worrisome. Currently, Asia/Pacific and Africa are only represented by one person each. Latin America has two members. The rest of the Board belongs to US-CAN-AUS (like-minded countries) and Europe. The current composition of the Board is rather imbalanced. Paragraph 2 of Section 2 of Article VI of the Bylaws merits a review to grant each geographic region more than one representative. Likewise, region representatives should have demonstrable links with their country (place of residence, studies and career done in that country, and the like). Otherwise, they cannot provide the Board with broad cultural and geographic diversity as mandated in Section 3 of Article VI. 
Section 4.1 of the Bylaws explicitly forbids officials of Governments or international organizations to be Directors. However, some of the Board members have worked for international organizations, national governments or are experienced in international negotiations. We cannot but believe that this background has been valued to become a Board member. Indeed, ICANN has a mandate to serve the public interest and thus, accepting individuals with knowledge and experience in public policy issues should be welcome. Hence, we suggest the GAC select at least two to four voting members of the Board that are not officials in any government at the time (although they could be serving at international organizations) but merit respect from the GAC for their experience in managing public policy issues. 
Another measure would be that at least one third of the Board members have exclusive full-time dedication to ICANN. These members could not remain in charge for more than two mandates. We propose this change for two reasons: it could attract valuable individuals who cannot afford to serve as Directors otherwise and because the idea that ICANN embodies a bottom-up process is disingenuous. First, the Board has to reconcile policies created by supporting organizations with GAC advice. This task cannot always be done at the bottom level however hard we try to early engage GAC in the policy development process (the protection of IGO names at the top level is an example of this situation). Secondly, the Board and ICANN Staff have progressively taken on a more active role e.g. by setting up panels and think tanks not foreseen in the ICANN Bylaws or by amending policies agreed by the community (as has happened with the “strawman proposal” for the Trademark Clearing House or the re-negotiation of Registry and Registrar Accreditation Agreements). So, we need part of the Board have full-time dedication to understand the background history of policies submitted to the Board, get insightful knowledge about ICANN structure, processes and staff and, in a nutshell, be better equipped to assist the Board in reaching rightful decisions. 
On the Accountability Working Group
As a general rule, the Board should have no control on the selection of components of the Group, but accept the decisions the community has made. 

It is hard to understand why the Chair of the GAC takes up the role of appointing members to the Working Group. For what concerns the selection of GAC members to the Group, the GAC as a whole should be able to decide the names of the members that will join it, so that participants to the Group are selected by the community they represent.

On the other hand, the community, including Governments, should be afforded the chance to suggest external experts among which ICANN Staff would choose to feed the WG with their expertise. 
* * *
SPAIN´S COMMENTS ON THE DRAFT PROPOSAL OF THE PRINCIPLES, MECHANISMS AND PROCESS TO DEVELOP A PROPOSAL TO TRANSITION NTIA'S STEWARDSHIP OF THE IANA FUNCTIONS

Our first remark refers to the Scoping Document delivered by ICANN. While the intention of the text is to help distinguish what is within and beyond scope, we believe this is something that clearly deserves further discussion, given the fundamental change in the management of Internet critical resources it brings about and the new scenario we are facing, in which something as key as supervision and oversight of critical functions is being handed over. 

It is hard to understand why the policy development related to the IANA functions is left out of the scope of this discussion. For the sake of transparency, participation and even capacity-building, it would be useful to consider compiling in a single document information regarding the role of the policy-making bodies and their relationship with ICANN, including that pertaining to the organizations dealing with number resources and protocol parameters that are less known for the general public.  

In this vein, it may well be that as a result of this multi-stakeholder process to develop a proposal to transition NTIA´s stewardship of the IANA functions, a structural review of ICANN ought to be tackled. Many stakeholders contend that there should be a clear separation of ICANN’s policy-making from the day-to-day operation of the Domain Name System and from the supervision/accountability mechanisms, and we are of the same view. So, it is premature to leave this outcome out of the proposal´s scope. 
The same as the ICANN/US contract for the IANA functions would be ended, the Cooperative Agreement the NTIA has with Verisign should also be discontinued. Therefore, root zone management functions should be more clearly placed within the scope of this collective exercise. 
Notwithstanding NTIA´s conditions from transferring their oversight functions to the Internet community, Governments should play a role in safeguarding public interests and this need to be defined.

We have the opportunity to carry out a serious and rigorous analysis of how things are managed, so that the whole community can feel that an improvement has been accomplished. However, it looks as if ICANN has started this process by the ceiling instead of by the foundations. To our judgement, the process should be driven by the globally shared principles of transparency, inclusiveness and accountability. Hence, the allocation of roles, the interactions between each body and the accountability mechanisms should all be modelled on those principles, while keeping security, stability and resiliency of the DNS always in focus. Therefore, nothing related to policy, management or oversight of the IANA functions should be excluded from the draft proposal. 

Our second point refers to Governments´ input into this transition process. 

 As regards the GAC´s role, we reckon the whole GAC should discuss this matter, issue its recommendations and put them forward to ICANN. Its representatives on the Steering Committee should be elected or agreed upon by GAC membership and their names communicated to ICANN through the GAC Chair. Their role would consist in explaining the rationale behind GAC position and consistently defending it, but they could not negotiate the terms of the proposal for transition without reverting to the GAC to discuss further developments at the Steering Committee.
GAC´s input should be earnestly considered by the Steering Committee, even if this is not a PDP and ICANN does not take a decision at the end. This is because the GAC embodies the public policy point of view in ICANN and the management of IANA functions is, no doubt, a crucial public policy issue because of its vicinity to the very functioning of the Internet. 

ICANN Bylaws state in Section I.2.11 that in performing its mission, one of the core values that should guide ICANN decisions and actions is “while remaining rooted in the private sector, recognizing that governments and public authorities are responsible for public policy and duly taking into account governments' or public authorities' recommendations.” 

In this regard, again Section XI.2.1.j of ICANN Bylaws goes on to state that “the advice of the Governmental Advisory Committee on public policy matters shall be duly taken into account, both in the formulation and adoption of policies. In the event that the ICANN Board determines to take an action that is not consistent with the Governmental Advisory Committee advice, it shall so inform the Committee and state the reasons why it decided not to follow that advice.” It is hard to argue against the public policy nature of the matter we are handling in this IANA Transition process. This is why the position of the GAC should be thoroughly discussed and agreed upon, and then duly transmitted and taken into account at the Steering Committee as a qualified input to the process. 

Our third comment links to the NETMundial Multistakeholder Statement, approved by acclamation. It clearly states that the discussion about mechanisms for guaranteeing the transparency and accountability of IANA functions after the USG role ends has to take place through an open process with the participation of all stakeholders extending beyond the ICANN community. This outcome agreed upon in NetMundial, although non-binding, had the explicit support of ICANN. However, it is with surprise that no mention to other fora such as the IGF is made as possible contributors to the process, whose input should be duly taken into account when devising the proposal to be presented to NTIA. In fact, this kind of contributions from stakeholders beyond the ICANN community is not foreseen in the draft calendar nor in the process. 

* * *
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