Comments of the Registries Constituency

On The CRA International Report “Revisiting Vertical Separation of Registries and Registrars”

December 15, 2008

The Registries Constituency of the GNSO (RyC) appreciates the opportunity to provide these comments on the CRA International Report entitled “Revisiting Vertical Separation of Registries and Registrars” (the “CRAI Report”).  The comments that follow represent a consensus position of the RyC as further detailed at the end of the document.

Introduction

These comments are directed to certain critical issues raised by the CRAI Report that are of paramount importance to the RyC. The comments do not attempt to cover all of the issues and questions raised by the CRAI Report.

These comments are submitted in addition to separate comments that will be filed by the RyC on the Draft Guidebook for new gTLDs and the Contract Provisions Contained in the Draft Guidebook for new gTLDs”. 
Issue 1: Price Cap Flexibility

The CRAI Report states the following conclusion:

For registries not operating under a binding price cap, the arguments in favor of vertical separation and equal access requirements are less clear cut. We would recommend that ICANN take steps towards relaxing one or both of these requirements. Any such liberalization of the vertical separation and equal access requirements should be taken gradually, as these sorts of reforms are difficult to reverse. 

Although Appendix A of the CRAI Report explains the rationale in general for and against price caps, it does not analyze which existing or new TLDs merited a price cap other than stating that concerns of excessive pricing meriting price caps are strongest for TLDs that have market power.
  

It is interesting to note that in the current form of the new TLD Agreement, ICANN does not require new TLDs to be price capped.  Therefore, if the conclusions of the CRAI Report are adopted by ICANN, it stands to reason that ICANN would take steps towards relaxing vertical separation and equal access requirements for all new TLDs.  Although the RyC as a whole takes no position as to whether new TLDs should or should not be price capped, if ICANN implements new gTLD expansion relaxing cross ownership restrictions, the RyC believes that it is essential to immediately evaluate whether cross ownership restrictions should be equally relaxed for existing TLDs.  .  

In other words, as the RyC has consistently stated, if there are any material changes for the newer TLDs with respect to vertical separation and equal access requirements, then such changes must be applied retroactively to each of the existing registry operators, unless justified by substantial and reasonable cause. Not only is this required under the existing Registry Agreements,
 but it is also required under ICANN’s existing Bylaws.
   Failure to eliminate price caps absent substantial and reasonable cause would violate the Registry Agreements, ICANN’s Bylaws, and run contrary to the principles of competition as set forth in the White Paper.
 

Issue 2:  Test Cases
In accordance with its recommendation for vertical separation and equal access flexibility for TLDs that are price-capped, the CRAI proposes that two narrow business models that may lend themselves to service as test cases for relaxing the current constraints on registry/registrar relations: single organization TLDs; and TLDs for which a Registry desires to own a registrar, so long as the registrar did not serve the registry that owns it (or that it owns).
   

Members of the RyC agree that these two models may be appropriate for the relaxation of the strict restraints currently imposed on registries. 
However, the RyC believes that prior to allowing these two models to proceed with more flexible cross-ownership requirements, more precise definitions for these are needed in order to address potential gaming by new operators.  For example, if an open TLD registry had a business model in which it technically owns all of the names (and thereby is the registrant for all of the names), but leases or sublicenses names to other third parties, would that constitute a “single-organization TLD.”  We do not believe that would or should fall within the single-owner category, but the CRAI Report is silent on this issue.

In addition, even if ICANN does allow a relaxation for these models, we believe the CRAI Report is silent on what may likely reflect what we believe will be the majority of business models that will be proposed in the current round of applications for new TLDs.  For example, the report does not make any recommendations with respect to what constraints, if any, should be imposed on a new TLD application for an open TLD such as a .web, .arts or other generic term.  Nor does it make any recommendations for community based TLDs.  If those registries are not going to be subject to price caps, does ICANN intend to impose the same strict constraints that registries currently live under or will it allow flexibility with respect to vertical separation and equal access requirements?    

If ICANN does not allow flexibility for new open TLDs, will ICANN insert language in the new TLD Base Agreement that closes up the existing perceived loop-holes that exist for registrars.  In other words, the current unsponsored (and some sponsored) registry agreements prohibit a registry operator from “acquir[ing], directly or indirectly, control of, or a greater than fifteen percent ownership interest in, any ICANN-accredited registrar.
”  The term “acquire” is at best ambiguous as to whether that means a registry (or any of its affiliates) cannot be a registrar at all in any TLD or whether it just means that a registry cannot by acquisition or merger actually take possession of a registrar.  What if an existing registrar seeks to become a registry?  Does that mean that that registrar must divest its ownership in an ICANN-Accredited Registrar or does that mean that since it is not technically “acquiring” a registrar (as it already is one) that it would be allowed to keep its current registrar operations but not by merger or acquisition take possession of another registrar?  The latter interpretation is not only nonsensical, but would also not address the concerns behind the original restrictions.  That stated, under the current language in the registry agreements, this could be allowed.  

If ICANN does allow flexibility, will that be flexibility on vertical separation, equal access requirements, or both?  In what circumstances will such flexibility be allowed?  In addition, consistent with previous statements by the RyC, if such flexibility is allowed, ICANN must immediately retroactively apply such flexibility to the existing registry operators in order for them to effectively compete with the new TLDs.
Finally, in addition to the two test cases cited in the CRAI Report, members of the RyC believe that ICANN should consider whether some of the existing sponsored TLDs along with smaller new “community-based” TLDs should have similar flexibility with respect to vertical separation and cross-ownership rules. It would seem that in these cases, it would be possible to come up with a numerical threshold of registrations below which relaxation of these requirements could apply, and above which the restrictions would apply.  The RyC believes that further study should be conducted on what those thresholds should be and how these registries would transition to the new restrictions when the surpassed the threshold.
Issue 3:  Relationship of the CRAI Report and the Draft new TLD Base Agreement.

The RyC notes that there are several sections of the Draft new TLD Base Agreement (and associated explanatory memoranda) that reference the CRAI Report.  The RyC believes that although these sections defer to the CRAI Report for guidance, the CRAI Report does not adequately cover the issues normally included in the registry agreements.  For example, each of the unsponsored registry agreements have provisions relating to (i) the requirement of having a Registry-Registrar Agreement that contains provisions relating to “access to registry services”
, (ii) cross-ownership limitations
, (iii) the handling of Personal Data
, (iv) the offering of volume discounts, marketing support and incentive programs to registrars
, and the (v) the requirement to provide six months notice in advance of a price increase
.  Even more flexibility on vertical separation is applied to new TLDs (and to existing TLDs unless justified by substantial and reasonable cause), where the use of ICANN Accredited Registrars are required, the provisions relating (i), (iii), and (iv) should be maintained.  In addition, even if there are no price caps, a policy should be put into place with respect to renewals that protects registrants from being taken advantage of after becoming reliant on the use of a domain name.  We believe the notice period as reflected in (v) above provides such a protection.
Issue 4: Evolving Marketplace

As stated above, current registry Agreements generally prohibit a registry from acquiring more than 15% of a registrar. It is worth noting that such a restriction has not been placed on registrars. While the CRAI contemplates the effect of market consolidation, it lacks discussion around the changing face of the market which is likely to come about as a result of the introduction of new TLDs and how this could impact existing registries.

It is generally accepted that existing registrars are likely candidates for new TLD applications. If an existing registrar were to be granted a new TLD and set up registry operations to run that TLD, that registrar could be operating at a significant competitive advantage compared to existing registries should the current ownership restrictions be maintained. As well as having ready access to an existing customer database and commercial knowledge around existing products and pricing, the new registrar-registry entities will have a direct-to-consumer channel not enjoyed by registries. 

Evolution and innovation in the marketplace should always be welcomed. However, the resultant effect on existing registries deserves some recognition and should be taken into consideration when possible amendments to registry Agreements are on the table.
Conclusion

The issues regarding cross-ownership and equitable access to registry services are of fundamental importance to the RyC and  must be resolved as soon as possible, well in advance of the release of the final Guidebook.  The requirements must be well reasoned, clear and unambiguous providing reliability, predictability and certainty to applicants for new TLDs.  These issues are so paramount to applicants that any change or ambiguity can have severe impacts on the proposed business models for perspective registry operators.  Ambiguities in these provisions will likely lead to gaming and could detrimentally affect the rights of registrants.

Regardless of how these issues are resolved, what is clear is that upon such resolution, ICANN must immediately amend the existing registry agreements to contain the same provisions that will be applicable to new registry operators.  Such amendments must be effective prior to the new TLD application period to allow existing registry operators seeking to apply for new TLDs to propose business models that may be allowed under the new rules, but not be under existing agreements.  This is the only way to ensure that ICANN acts in compliance with the existing registry agreements and with its own Bylaws.  
RyC Information with regard to these comments
A supermajority of 10 RyC members supported these comments.
:

· Total # of eligible RyC Members
:  15

· Total # of RyC Members:  15


· Total # of Active RyC Members
:  15
· Minimum requirement for supermajority of Active Members:  10

· Minimum requirement for majority of Active Members:  8

· 15 Members participated in this process:  

· Names of Members that participated in this process:  

1. Afilias (.info)
2. DotAsia (.asia)
3. Employ Media (.jobs)

4. Fundació puntCAT (.cat)

5. Global Name Registry - GNR (.name)

6. mTLD Top Level Domain (.mobi)

7. Museum Domain Management Association – MuseDoma (.museum)

8. NeuStar (.biz)

9. Public Interest Registry - PIR (.org)

10. RegistryPro (.pro)

11. Societe Internationale de Telecommunication Aeronautiques – SITA (.aero)
12. Telnic Limited (.tel)
13. VeriSign (.com & .net)
14. DotCooperation LLC (.coop)

15. Tralliance (.travel)
.
� In fact, the CRAI Report states “[t]he appropriate policy toward whether, and if so how, to ensure that would-be complementors such as registrars have access to a platform or “bottleneck” facility such as a registry is often controversial. The concerns are strongest, the stakes are highest, and the otherwise appealing policy of limiting price can contribute to the risk of access problems when the platform is a true bottleneck—that is, has market power. Whether a particular registry has market power, and if so whether it has a “substantial” amount of market power, is not analyzed here. Rather, we analyze the role of controls on “vertical” relationships, here between registries and registrars, and how the presence of a price control or cap can affect the analysis.  CRAI Report, Appendix A, page A-1.


� See, for example, Section 3.2(b) of the .biz and .info Registry Agreements which state, “ICANN shall not apply standards, policies, procedures or practices arbitrarily, unjustifiably, or inequitably and shall not single out Registry Operator for disparate treatment unless justified by substantial and reasonable cause.”  


� See Article II Section 3 of ICANN’s Bylaws at �HYPERLINK "http://www.icann.org/en/general/bylaws.htm" \l "I"�http://www.icann.org/en/general/bylaws.htm#I� (accessed on December 5, 2008).


� The White Paper was a policy statement published by the Department of Commerce on June 10, 1998. See Management of Internet Names and Addresses, 63 Fed. Reg. 31741 (1998), available at �HYPERLINK "http://www.ntia.doc.gov/ntiahome/domainname/6_5_98dns.htm"�http://www.ntia.doc.gov/ntiahome/domainname/6_5_98dns.htm�.   It states "[w]here possible, market mechanisms that support competition and consumer choice should drive the management of the Internet because they will lower costs, promote innovation, encourage diversity, and enhance user choice and satisfaction."


�  See page 6 of the CRAI Report.


�  See Section 7.1(c) of the .biz and .info Registry Agreements.


� See for example Section 7.1(a) of the .biz and .info Registry Agreements.


� See for example Sections 7.1(b) and (c) of the .biz and .info Registry Agreements.


� See for example Section 3.1(c) (ii) of the .biz and .info Registry Agreements.


� See for example Section 7.3(a) of the .biz and .info Registry Agreements


� See for example Section 7.3(b) of the .biz and .info Registry Agreements.


� VeriSign, Inc. abstained from voting on these comments.


� All top-level domain sponsors or registry operators that have agreements with ICANN to provide Registry Services in support of one or more gTLDs are eligible for membership upon the “effective date” set forth in the operator’s or sponsor’s agreement (Article III, Membership, ¶ 1). The RyC Articles of Operations can be found at �HYPERLINK "http://www.gtldregistries.org/about_us/articles"�http://www.gtldregistries.org/about_us/articles� . 


� Per the RyC Articles of Operations, Article III, Membership, ¶ 4: Members shall be classified as “Active” or “Inactive”. A member shall be classified as “Active” unless it is classified as “Inactive” pursuant to the provisions of this paragraph.  Members become Inactive by failing to participate in a Constituency meeting or voting process for a total of three consecutive meetings or voting processes or both, or by failing to participate in meetings or voting processes, or both, for six weeks, whichever is shorter.  An Inactive member shall have all rights and duties of membership other than being counted as present or absent in the determination of a quorum. An Inactive member may resume Active status at any time by participating in a Constituency meeting or by voting.





