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Dear Sirs

Lovells LLP Comments to ICANN on the New gTLD Program: Aspects of an Expressions of Interests ("EOI") Pre-Registration Model.
Lovells LLP is an international law firm with over 1800 legal staff worldwide and acts for numerous brand owners and Internet players.  We appreciate the opportunity to comment on ICANN's proposal to establish a period for interested parties to formally declare their interest in applying for a new gTLD.

Lovells LLP has serious concerns with regards to the overarching issues which are still to be resolved by ICANN.  Although we can see some advantages in having an EOI, in particular the fact that this would provide ICANN with an indication of the number of new gTLDs to expect in the first round, it does raise issues for brand owners.  The new gTLD process is causing grave concern amongst brand owners as to the threat of significantly increased cybersquatting and how to deal with it.  It may be that embracing the new gTLD process is a way forward for some brand owners, but until the overarching issues are resolved in a consensual manner, the proposed EOI round would, in our view, be premature as brand owners would have to take a decision without based upon incomplete facts.  At the very least, should ICANN decide to proceed with the proposed EOI, Lovells LLP would strongly recommend amending the EOI draft proposal in accordance with the comments set out below.

1. General comments on the EOI proposal
We recognise that the concept of the EOI could perhaps yield helpful results with a view to refining visibility on the new gTLD Program and fully understand the need for ICANN to be able to have a reasonable idea of the number of new gTLD applications coming through in the first round.  Lovells LLP also understands that those applicants who are "ready to go", so to speak, and who have invested significant resources in preparation of the launch of new gTLDs, would welcome the EOI and see this as a decisive step in the right direction.  However, Lovells LLP is of the opinion that the proposed EOI might create more risks than benefits for brand owners and that in any event it is premature and should not distract ICANN and the Internet community from the fact that crucial concerns and overarching issues still exist and have not been addressed.  Such major concerns include the protection of trade mark rights in the new gTLD environment which is not resolved at the moment and which has generated a substantial amount of criticism of the new gTLD Program.  This is something that Lovells and our clients are concerned about and something that we would like to see resolved satisfactorily before even starting to consider any potential EOI model.   Once resolved however, a subsequent EOI, appropriately tailored, does have certain advantages.

We think that the current EOI draft proposal is not sufficiently specific and convincing on the necessity or at the very least the usefulness of introducing such a pre-registration phase.  The EOI is likely to be seen by prospective applicants as a further step in an already intricate process, and would therefore expect to see convincing and compelling arguments to establish that the EOI would be necessary or at least preferable, which is something that the current EOI draft proposal does not do.  This could be achieved by providing concrete illustrations of which issues would be better dealt with if an EOI round was introduced than if it was not.  Such justifications should also focus on the public interest and the interest of users and prospective applicants.

We believe that ICANN has a duty to demonstrate in a clear and detailed manner that the benefits of introducing an EOI process would outweigh the risks associated with such a process.  Lovells LLP is of the opinion that the current EOI draft proposal does not sufficiently demonstrate this.

2. Specific comments on the EOI proposal
Regardless of the fact that we are of the view that the EOI would create more risks than it would yield benefits for brand owners, we have set out below specific comments on the EOI draft proposal as it currently stands.

2.1 Comments on the reliability of data yielded through an EOI round

Due to the fact that many outstanding issues remain unresolved and that the room for speculation arising as a result of this is significant, a likely result of the introduction of an  EOI round may be a spate of defensive registrations on the part of some applicants.  For example, a company that is considering whether or not to apply for a new gTLD may find itself of having to submit an EOI for defensive reasons as under the current draft if they do not then they may not participate in the first round.  As a suggestion, this could be resolved by allowing applications which have not submitted an EOI in the first round, perhaps though without certain advantages that an EOI may benefit from, for example a discounted application fee, or an earlier evaluation.  

Therefore the EOI round could pre-empt decisions on the part of prospective applicants and may therefore not be as true a reflection of the interests in the new gTLD Program as is hoped.

In addition, the possibility for entities to reserve a slot for $55,000 as opposed to have to pay $185,000 upfront could be prone to encouraging speculation and new gTLD tasting.

Both risks identified above may impact on the reliability and therefore the usefulness of the data yielded through an EOI which might reduce the potential benefits of introducing such a process in the first place.

2.2 Comments on whether participation in the EOI round should be mandatory for eligibility to submit a new gTLD application in the first round.

Whilst we believe that in principle it would make sense for participation in the EOI round to be mandatory for eligibility to submit a new gTLD application in the first round as this would be more likely to ensure that the EOI achieves its purpose of yielding reliable data, we are of the opinion that this would only be fair if the new gTLD Program is very nearly finalised and providing applicants with enough certainty and security, which it currently not the case.  At the very least we believe that the terms governing the refund of the $55,000 should be far more protective of applicants and cover more scenarios as explained below.

2.3 Comments on the circumstances in which the EOI fee would be refunded
The current EOI draft proposal states that "Participants are notified that there will be subsequent changes to the Applicant Guidebook and that there are limited terms for refund based on such changes".  We believe that this is unreasonable and possibly unworkable.  ICANN should ensure that DAGv4 is published before launch of the EOIs and also that the DAGv4 provides a final, consensual and clear solution to all overarching issues.  Otherwise, the EOI would not be capable of yielding reliable results, its implementation would force defensive reactions from trade mark owners and it would taint the credibility of the new gTLD Program as a whole.  Many issues are far too important to be left open at the time a potential EOI launches and if such issues are not resolved then a refund of the EOI deposit fee should be granted to applicants who establish that the change affects their initial position.  It is evident that some of the overarching issues and the way they may or may not be resolved could have a considerable bearing on a prospective applicant's decision to express interest or not.  

At the very least, if some issues are capable of being amended in future versions then they should be identified exhaustively and with great precision to give users enough visibility.  Furthermore, if such issues are amended in future versions of the DAG then this should trigger a refund of the EOI deposit fee if an applicant requests it and makes a prima facie showing that such amendment affects its position.  The current draft proposal and its broad statement in terms of circumstances that could justify a refund are simply too far reaching.

2.4 Comments on the retention of up to 10% of the deposit to cover administrative costs of the EOI
Lovells LLP thinks that ICANN's statement that in the event of a refund, some portion (up to 10%) of the deposit will be retained to cover administrative costs resulting from the EOI process is not justified.  The EOI would assist ICANN and be imposed as a further step in the new gTLD Program.  If a refund is due to an applicant and particularly if new gTLDs were not to launch then we do not see why the costs of the EOI or any portion thereof should be borne by applicants.

2.5 Comments on whether EOI responses should be made public

Some entities may well wish for their EOI is public, indeed many entities have already expressed their intentions publicly.  However, many other entities may not wish their plans to be public.  With brand launches this is often the case.  Entities wishing to apply for a new gTLD as part of a wider commercial initiative which they wish to keep confidential should have the option to have their response to the EOI treated in a confidential manner as otherwise the risk to their business plans may force them into abstaining from responding to the request for EOI.  Thus we are of the view that there should be an option and would allow any entity whose new gTLD project should be kept confidential, as otherwise it would be detrimental to them, to only appear as one application without specification of the applicant's details or the string of interest.  This should appear as an application from a brand owner for example, so that ICANN can be aware of the number of such application and plan accordingly.  In simple terms everyone has different reasons for their plans and details to be public or remain secret.  This is an option even on the ICANN meeting attendees list, and many people decide not to make that information public for whatever reasons, and we should respect that.  

In this way, ICANN has the figures that it is seeking yet it would not jeopardize the legitimate interests of applicants whose commercial projects depend on confidentiality at the EOI stage.

In addition ICANN would have to consider how to best ensure the security of the data submitted in the course of the EOI round which might involve the intervention of a third party to hold the confidential data in escrow.

2.6 Prohibition or at least drastic restrictions on transfers

Finally, Lovells LLP is of the opinion that, should the proposed EOI be introduced, any transfers of EOI "slots" should either be prohibited or subject to very stringent restrictions so as to curb the enthusiasm of speculators.  If it were possible for a "slot" to be transferred easily, the risks to legitimate applicants and commercial interests would be too important.

Conclusion

In conclusion, Lovells LLP, whilst it recognises potential advantages of the EOI, is concerned by its rapid arrival, almost out of nowhere and potential consequences.  It arrives at a time when the overarching issues still need to be resolved by ICANN in a consensual manner.  At the very least, should ICANN decide to proceed with the proposed EOI, Lovells LLP would hope that ICANN would consider amending the current EOI draft proposal taking the above comments into consideration.
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David Taylor

Partner, Intellectual Property, Media and Technology and head of Lovells Domain Name Law Practice.
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