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Comments of FICPI to New gTLD Program – Draft EOI/Pre-registrations Model  - January 26, 2010

FICPI welcomes this opportunity to comment on the New gTLD Program – Draft Expressions of Interest/Pre-Registrations Model.
FICPI (Fédération Internationale des Conseils en Propriété Industrielle) is an association of nearly 4000 intellectual property attorneys in private practice from 86 countries and regions around the world.  Since its establishment in 1906, FICPI has worked and continues to work actively to keep abreast of new developments in the intellectual property field, to keep its members informed, to make an impact on future legislation and processes that affect the interests of its members and their clients.  

 

FICPI has reviewed the Draft Expressions of Interest/Pre-Registrations Model for new generic top-level domains (new gTLDs) and wishes to express the following concerns in relation to the model as currently drafted:

· Concern that the issue of whether an unlimited number of gTLDs is actually desirable (from both a technical perspective as well as from the perspective of all Internet stakeholders) has not been resolved and the criteria for new gTLDs have not yet been determined, therefore the EOI process is premature from this perspective

· Concern, more specifically, that the introduction of the EOI process would jeopardize the resolution of the overarching or threshold issues that similarly remain outstanding at this time in relation to the planned introduction of an unlimited number of new gTLDs, insofar as efforts and energies will be focused on this process rather continuing the work that is being done on the overarching issues, which requires time to be done thoroughly.  Undue pressure may be placed on ICANN to move the process forward so as to ensure EOI participants’ investment is protected, and ICANN may be underestimating the impact and inevitability of such pressure.  These overarching issues are critical and include trade-mark protection, the potential for malicious conduct, internet security and stability, and economic analyses.  Implementation of the EOI process without a thorough and satisfactory analysis of these issues, together with solutions that are acceptable to the broad Internet community, will inevitably result in new gTLDs being introduced with these issues being either unaddressed or inadequately developed.

· Concern that the EOI process will simply amount to a pre-registration period for new gTLDs, which is contrary to the manner in which previous rollouts of new gTLDs and IDN ccTLDs took place

· Concern that the EOI process is inadequate to fulfill the stated intent of the EOI process to assess factors such as the demand for new gTLDs , technical capacity, early detection of string conflicts and objection by brand owners, because many brand owners may feel compelled to submit an application for defensive purposes only and/or to “test the waters”, therefore the conclusions that could be drawn from the application data in relation to these issues would likely only be of limited utility

· Concern that brand owners would be required to prematurely make public their intentions and certain information in their EOI applications that they otherwise would not be required to do so early in the process, particularly without having a good idea of the requirements of the rest of the process  – thus jeopardizing marketing plans and requiring disclosure of sensitive information which could result in serious competitive disadvantage for brand owners.  This could result in significant expense for brand owners by compelling them to take defensive steps to protect confidential or other sensitive information from disclosure through the EOI process.  One suggestion that has been proposed by other organizations representing brand owners, is to use a third party to collect EOI data from applicants to maintain security of the data and to ensure that only the information that is required by ICANN to assess the issues that are intended to be analyzed through the EOI process, is actually used and/or made public

· Concern that the non-refundable $55,000USD fee for EOI applications, which is intended to be a credit against the eventual $185,000USD evaluation fee, will not likely cover the actual costs associated with developing the EOI process.  The EOI process was not contemplated by ICANN at the time it set the evaluation fee, which was intended to be based on a cost-recovery model, therefore there is a concern that the evaluation fee will also have to be raised to cover these additional, unanticipated costs.  

Conclusion:  FICPI considers that the number of risks and outstanding critical issues associated with the introduction of an unlimited number of gTLDs which have not yet been satisfactorily analyzed or resolved is too high to justify implementation of the EOI process at this time.  Work on assessing the risks and developing satisfactory solutions for these issues, which requires extensive analysis and public discussion and consultation with the various stakeholders, will likely be unnecessarily delayed with the result that the process may move forward without adequate safeguards in place.   This increases the potential for the risks to be exacerbated and disputes to occur.  FICPI accordingly does not support the implementation of the EOI/Pre-Registrations Model for new generic top-level domains (new gTLDs) as currently drafted.

FICPI would like to thank ICANN for considering its views and comments.

Respectfully submitted,

Petter Rindforth, LL M


           Jonathan C. Cohen - Senior Managing Partner 
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