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COMMENTS ON NEW TLD EXPRESSION OF 

INTEREST (EOI) CONCEPT

While the concept of an EOI to help predict load is attractive, I don’t believe there is a workable way to do it.   Two broad approaches have been advocated so far.  Both have major problems.

Approach 1:  Cheap and Voluntary 
Using this approach an EOI would be cheap (a fee of $1,000 or less) and voluntary (in the sense that submitting an EOI would not be prerequisite to later submitting a TLD application).   

The problems with this approach are:

1. There’s little or no incentive for prospective applicants to submit an EOI as it might prematurely expose them to competitors and objectors; and

2. There is an incentive for parties who don’t intend to submit TLD applications to submit EOIs.  Parties who want to derail the gTLD process could submit bogus EOIs to ‘prove’ root scalability and other concerns are justified.  

I don’t believe this Approach 1 will improve on current forecasts of TLD load.  

Approach 2:  Expensive and Compulsory  

Under this approach the EOI fee would be large (around $55K – comparable to a stage 1 refund in the current DAG process) and compulsory (in that only those who submit and EOI could later apply for a TLD during the first round).  The $55K EOI fee would subsequently be applied to any TLD application fee (i.e. if a TLD application is later submitted a further $130K would be provided – for a total of $185K).

The problem with this approach is:

1. It can’t reasonably be done until the DAG rules and registry contract are locked down. 

It would be unpredictable, unfair and arbitrary to accept a large and non-refundable EOI fee before the key DAG provisions are locked down.  For example, how could prospective Community applicants risk the EOI fee before knowing what the final Community scoring rules are?  How could an IDN applicant risk the EOI fee before knowing if two character names are permissible. How could any registrar risk the fee before knowing if registry-registrar separation will prohibit them from being a registry.  How could a brand applicant place the fee at risk without knowing if there will be special rules for internal-use only TLDs?  Indeed, how could any applicant place the fee at risk without knowing the actual selection process and what contractual provisions must later be worked to?     

The issue is not simply provisions that allow or do not allow a particular string to proceed. There are many DAG provisions that affect the cost, risk and business viability of a business model.  A changed DAG provision could still allow a sting to proceed, but might significantly impact the business and operating model of the applicant.   Although some prospective TLD applicants may view this as a manageable risk, many will not.  I don’t believe ICANN can force this risk onto all applicants.  

If you accept the premise that DAG rules must be locked down before the EOI, then such an EOI is not really a separate process but rather, a pre-step in the current DAG process.  In effect it would become a phase in the current process whereby mini-applications are submitted and ICANN measures load.  But, in fact, ICANN already intend to measure load against their projections when the actual applications are submitted.   ICANN’s current projections are for 500 apps (http://www.icann.org/en/financials/proposed-opplan-budget-v1-fy10-17may09-en.pdf) but if substantially more than that are received ICANN will adjust resources and timelines to root entry.  Applicants have been warned that processing times for root entry can vary – and any differences between TLD load and TLD projection is one reason for this.  

Public Disclosure of EOI Data

Advocates of the above approaches have typically also include the public display of string/ applicant data as part of their EOI process (although their proposals are not contingent on such public display).   Making EOI data available to the public broadens the function of an EOI beyond resource and load planning.  The public display of EOI data will initiate the objection and cooperation phases of the TLD application round, with corresponding consequences:

Objections:     Letters of objection and injunctive action may begin when EOIs are published, even though the full context and use of an intended string (the full application) is not yet available.

Business Plans:   The identity of some strings/ applicants will reveal, or give a strong indication of, intended business plans.   The public display of EOI data will give earlier warning of these plans to other applicants, and to competitors outside the TLD arena.

Beauty Contests:   A display of strings and applicants prior to the finalization of selection rules could lead to renewed calls for string selection based on the ‘worthiness’ of applicants or their business models (the ‘categories’ or ‘runways’ approach).  If ICANN has learned anything over the last eight years I hope it is that ICANN is neither chartered nor qualified to decide which TLDs or which business models are ‘more important’ than others.

What’s the Alternative to an EOI?  

What we are trying to solve is resource planning.   Most specifically, we are trying to allay concerns there will be thousands of TLDs ready for immediate entry to the root infrastructure.  Absent specific data on actual applications, ICANN staff have done what prudent professionals do – they have sought input from a variety of sources on likely application load.   Their current estimate is 500 apps, of which they see less than 3/4 ending up as TLDs in the root.  
Having talked with hundreds of prospective TLD applicants over the last two years, and having a sense of the resources needed to submit a successful proposal, I think the ICANN estimate is at the high end.    The key factor is money.  It takes applicants at least $US500K to get a TLD to the root entry stage (this includes the $185K fee).  In the current investment climate it is extremely difficult to raise capital.  Also, to be frank, investors view the ICANN environment as unpredictable and unfriendly to business.   There is simply not enough capital willing to invest in thousands of TLDs.   500 is a high end number of likely apps.

However, should actual applications exceed 500 the process will adapt to accommodate them. Additional resources will be deployed and timelines will be extended.   If entry of approved TLDs to the root needs to be rationed this will happen, in an equitable manner.   Instead of approved applications entering the root over a 12 month period, for example, this might take 24 months.  
A final thought on the issue of root entry, and the concerns about root infrastructure load.  The internet is growing - and root infrastructure operations should be growing to accommodate this.  If root operators are unwilling or unable to scale their infrastructure I respectfully submit that ICANN should be looking for new operators who are able to do so.   I know many technically and financially well-qualified DNS operators who would be willing to take over root operations, sign a contract with SLAs, and scale the root to meet the needs of the 21st century.

Thank you for your consideration of these comments.
Richard Tindal
