Personal Thoughts in response to the Joint GNSO Improvements Proposal

From Chuck Gomes, 23 April 2008

The following are my personal thoughts in response to the Joint Proposal from the User Community for GNSO Council structural change submitted on behalf of the At-Large Advisory Committee, the Commercial and Business Users Constituency, the Intellectual Property Constituency, the Internet Service and Connection Providers Constituency and the Non-Commercial Users Constituency.

Let me start off with a general observation about the voting structure proposed: For those who have for years wanted to stop the public display of personal Whois information, they should be pleased because the proposed voting structure could quite likely make that a reality.  I suspect that at least 2/5 of the groups for whom this proposal was submitted are quite pleased with that; I am not sure what the other groups are thinking.
Now let me respond to some specific statements in the joint proposal.

Questionable Statements in the Joint Proposal
· The BGC WG proposal “results in an effective veto power over policy . . ”
· This claim totally ignores the strong emphasis by the BGC WG that voting should be minimized if not eliminated in the development of consensus policy development.
· It also ignores the fact that the Council under the current Bylaws and under the BGC WG proposal is supposed to manage the policy development process rather than be the policy maker.

· And it assumes that contracted parties (registries and registrars) are always in agreement, a fact that history readily refutes.
· But, if we assume that contracted parties have veto power, then non-contracted parties also have veto power because they have the same voting power.
· It ignores the existence of NomCom appointees to the Council, which have votes that are independent of either contracted or non-contracted parties; it is possible to achieve a majority vote without the approval of any contracted parties.
· The BGC WG proposal “. . is at odds with a consensus-oriented policy development process.”
· One of the stated objectives of the BGC WG was “Ensuring that recommendations developed on gTLD “consensus policies” are a result of consensus agreement among stakeholder representatives.”  It is actually the joint proposal that is at odds with ‘a consensus-oriented policy development process’ because it would make it too easy to pass policies without the cooperative work that is needed to develop truly bottom up policies that a strong majority of stakeholders are willing to support and as such would remove the incentives to reach agreement on positions that deal with most if not all key issues.
· Giving users 2/3 of the voting power on the Council would take us back to the old DNSO, before ICANN Reform, when there was essentially no need for users to consider the views of contracted parties because the votes of registries and registrars could always be overcome by the majority votes held by users.

· The BGC WG report says, “We have learned that a policy development process based on voting can encourage participants to try to form majority alliances to gain support for their specific position over others, rather than explore solutions that can be acceptable and more consistent with the best interests of the broader Internet community.”  The joint proposal is not based on a motivation to achieve “solutions that can be acceptable and more consistent with the best interests of the broader Internet community” but rather on what can be most readily achieved by a majority of votes.
· “Contracted parties have a strong incentive to block policy changes because they typically bear the direct cost of any changes.”
· Please note the following clause in the .com agreement, cited as one example: “. . any year, however, where a price increase does not occur, Registry Operator shall be entitled to increase the Maximum Price by an amount sufficient to cover any additional incremental costs incurred during the term of the Agreement due to the imposition of any new Consensus Policy . . . not to exceed the smaller of the preceding year's Maximum Price or the highest price charged during the preceding year, multiplied by 1.07.” [Section 7.3 (d) (ii)]  Unless a change is excessively expensive, it is likely that registrants would bear the costs of any changes, not registries, so there would be no incentive for us to block policy changes because of cost.
· “. . the governance committee proposal with its proposed reduction in the votes of the commercial groups from 33% to 21% effectively eliminates the incentive of commercial entities to participate.”

· If the BGC WG recommendations are implemented regarding the working group model, voting should not be an issue in working groups, where the policy development work will happen.

· Are we supposed to believe that if the BGC WG recommendations are implemented, that commercial groups will no longer be motivated to participate in working groups where their interests are at stake? If so, then under the new GNSO, it will be easy to eliminate public display of Whois data.  That seems very hard to believe. 

· It may be true that commercial entities will be more interested in participating in certain working groups than serving as Council representatives because the Council will be a policy management body, not the policy making body.  But is that bad?  I think not because the most critical work will happen at the working group level and the Council will simply serve as an oversight body to make sure that procedures are properly followed, that there is outreach to all impacted stakeholders, that all viewpoints are heard, that there is sincere efforts to reach rough consensus, etc.

· “Unless there is a proper balance between users and suppliers (contract parties), ICANN’s oversight and public interest responsibilities will be compromised, leading to accusations that ICANN is a trade association primarily designed to benefit the contract parties.”
· There is a ‘balance’ between users and suppliers in the current GNSO model and the BGC WG proposed model; the voting power of each is equal.
· The joint proposal advocates imbalance not balance; it didn’t work in the DNSO, why would it work now?

· Trying to compare ICANN to a trade association is a clever marketing ploy but it doesn’t make any sense.  First of all, trade associations are made up of like minded organizations and that is certainly not the case with ICANN or even the GNSO or even registries and registrars.  Second, please show me one real life example where users can impose policy requirements directly on businesses that serve them.  There are certainly plenty of examples where users have avenues of input in the development of regulations that may be imposed on the businesses that serve them, but that is very different than what happens in ICANN policy development work.  gTLD registries and registrars have contractually agreed to implement consensus policies that are developed through ICANN processes; if those processes are designed in such a way that users have a distinct voting advantage, then users will essentially be in a position where they can run the businesses that serve them via the policy development mechanism.  That is an absurd business model that any business person would reject for their own business.  As registration service providers we would be crazy to not listen to domain name registrants and Internet users but we would be equally crazy to allow some small sample of that group to make decisions regarding how we should operate without careful consideration of the bigger picture.
· Any imbalance in the voting power of contracted and non-contracted parties will remove the motivation of either side to work constructively toward meaningful policies that address the needs of all impacted stakeholders as best as possible.

· Contrary to what the joint proposal asserts, the only voting structure that avoids compromise of ICANN’s oversight and public interest responsibilities is one that balances the votes of contracted and non-contracted parties.

· “A tri-partite structure . . . ensures co-operation and negotiation in good-faith in the working groups.”
· Why would one side (users) cooperate and negotiate in good-faith if they have a voting advantage?  It’s a nice ideal but not real.  Let’s use Whois as an example: would the Contractual Interest and the Non-Commercial Interest groups work cooperatively and negotiate in good-faith with the Commercial Interest Group to continue the practice of displaying personal Whois data publicly?
· Both sides in the recent Whois debates criticized the other for not negotiating in good faith and that is under a system where there was balanced voting; would that be improved if there is an imbalance?

· “Each of the groups would self-organize as it sees fit, within broad parameters.”

· What has self-organization gained us to date?  Read the LSE review.  It is no fluke that one of the major BGC WG recommendations is that constituency operations need to be improved.

· Examine the membership of each of the organizations that are supposedly behind this joint proposal.  In my opinion, you find one that is highly representative of the global community it claims to represent.  You will probably find one that has increased its membership over time but is still lacking members from huge and crucial segments of its community.  And you will probably find others for which there is little evidence that they truly represent more than a handful of active individuals.  Why should anyone believe that after many years of opportunity, self-organization will now work?
How representative is the joint proposal?
I think it is unfortunate that the joint proposal does not demonstrate the principles of transparency and accountability that the BGC WG emphasized in its recommended GNSO improvements.  With regard to the joint proposal, here is a fundamental question of transparency and accountability: How did each of the five organizations whose names are associated with the joint proposal arrive at their recommendations?
· What process was used to involve the full organization?

· What percentage of organization participants participated in the process?
· What percentage of organization participants expressed their support for the recommendations?

· How many people participated in the process?

· Were the recommendations reviewed by all members at all levels of membership?  Were they approved by the same?

Without this kind of information, how does anyone determine whether this proposal is truly representative of the broader communities that the ALAC, NCUC, ISCPC, CBUC and IPC are supposed to represent?  I am sure that it does truly represent the views of some of these groups on a broader scale but is that true for all of these groups?  I cannot tell because no such data is provided.
In the original design of the DNSO, there was considerable concern about the risk that any one constituency could be captured by a few activists.  I in no way want to minimize the efforts of active individuals within ICANN because their efforts are useful, but if a GNSO constituency or ICANN body of any name represents the views of only a small minority of members of their community, then they should be open about that and not claim to represent a bigger global community.
Interest Groups
I compliment those who wrote the joint proposal for getting thought processes started regarding how stakeholder groups (or interest groups) should operate.  At the same time I found it interesting that a group that undoubtedly had no registries or registrars involved, thought they were qualified to suggest how contracted party interests should operate.  This is just one more reason why there needs to be balanced voting for contracted and non-contracted parties.  We need ALL impacted parties present at the policy development table with commitments to understand ALL the related issues and to work cooperatively to find policy solutions that address those issues in a manner that can achieve maximum support, not just simple majority support.
