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BACKGROUND

The ICANN Board is considering a comprehensive set of recommendations to improve the structure and operations of the Generic Names Supporting Organization (GNSO). This is part of ICANN’s ongoing commitment to its evolution and improvement, and follows an independent review of the GNSO and extensive public consultation.

On 30 March 2007, the Board created a working group of the Board Governance Committee (“BGC”), comprising current and former Board members, to oversee improvements to the GNSO.  The purpose of the "BGC GNSO Review Working Group" ("BGC WG") was to consider independent reviews conducted by the London School of Economics Public Policy Group (LSE) and others to determine whether, in general, the GNSO has a continuing purpose in the ICANN structure and, if so, whether any change in structure or operations was desirable to improve its effectiveness. The Board charged the BGC WG with recommending a comprehensive proposal to improve the effectiveness of the GNSO, including its policy activities, structure, operations and communications.
A series of public comments were submitted and considered in-person and on-line several times throughout 2007 on various draft versions of a BGC WG report until the group ultimately developed a final comprehensive proposal (GNSO Improvements Report) (<http://www.icann.org/topics/gnso-improvements/gnso-improvements-report-03feb08.pdf>) and submitted it to the ICANN Board for approval.
On 15 February 2008, the Board accepted the GNSO Improvements Report for consideration and directed ICANN staff (<http://www.icann.org/minutes/resolutions-15feb08.htm#_Toc64545918>) to open a public comment forum on the Report for 30 days, draft a detailed implementation plan in consultation with the GNSO, begin implementation of the non-contentious recommendations, and return to the Board and community for further consideration of the implementation plan. The period for public comments on the GNSO Improvements Report was subsequently extended to 25 April 2008.  
GENERAL COMMENTS and CONTRIBUTORS

A total of 31 community submissions have been made to this comment forum. Four of those submissions related to an extension of time request and ten were on topics unrelated to the specific GNSO implementation issues. The contributors, in alphabetical order (with abbreviation) and number of postings if more than one, are listed below:

At-Large Advisory Committee (ALAC)

Phil Corwin for the Internet Commerce Association (ICA) – 2 submissions

Claudio DiGangi for the Internet Committee of the International Trademark Association (INTA)

Dominik Filipp (DF) – 2 submissions

GNSO Registry Constituency (RYC)

Chuck Gomes (CG)   

Robin Gross for the Non-Commercial Users Constituency (NCUC)

Jean Philemon Kissangou (JPK)

Cheryl Langdon-Orr (CLO)

Jeff Neuman (JN)

Jonathan Nevett for GNSO Registrar Constituency (RRC)

Karl Robeck (KR)

Philip Sheppard on behalf of User Community for GNSO Council Structural Change (UC) including the At-Large Advisory Committee; the Commercial and Business Users Constituency; the Intellectual Property Constituency; the Internet Service and Connection Providers Constituency; and the Non-Commercial Users Constituency. – 2 submissions

Jeffrey Williams (JW) - 13 submissions

Danny Younger (DY)
- 2 submissions

SUMMARY & ANALYSIS

This summary is intended to broadly and comprehensively outline the comments of the various contributors to this forum but not to address every specific argument or position stated by any or all contributors in the comment forum.  The staff recommends that readers interested in specific aspects of any of the summarized comments refer directly to the specific contributions.

The majority of the comments in this proceeding relate to the future structure and representational balance of the GNSO Council. A number of contributors (ALAC, RRC, ICA, NCUC and RYC), address specific aspects of other proposals in the BGC WG Report.  A smaller number (DY, JW, JPK) raise the prospect of additional representational groups. Most of the comments relate directly to the joint proposal submitted to the forum on behalf of the UC. The Joint Proposal of the UC (JP) outlines an alternative to the GNSO structure recommended by the BGC WG in the GNSO Improvements Report.

GNSO Council Structural Changes

The User Committee’s Joint Proposal:

One of the first forum comments filed, by INTA, expressed concern regarding the diminished private sector role outlined in the BGC WG recommendations. INTA noted efforts then underway by the UC to create the JP and deferred further comment until the JP had been finalized.

The finalized UC JP contribution expresses support for the effort to create a better representational balance on the GNSO Council, but the UC says the BGC WG’s recommendations have three defects that “contradict the goals of improving policy development and maximizing stakeholder participation.” The UC says the defects include (1) over-representation of contract parties; (2) insufficient stakeholder participation; and (3) external credibility issues.  

Although the UC supports the BGC WG recommendation to eliminate weighted voting, the UC says under the BGC WG recommendations the contract parties would still constitute a disproportionate share (potentially 50%) of the Council. According to the UC, this results in an effective veto power over policy, which is at odds with a consensus-oriented policy development process. The UC says the distinction between registries and registrars is blurring as a growing number of businesses enter both markets and a new TLD process is set in motion. The UC says the contracted parties have a strong incentive to block policy changes because they typically bear the direct cost of any changes.

The UC says the role of individuals and the At-Large community is inappropriately curtailed in the BGC WG proposal and needs to be clarified. Additionally, the UC says the BGC WG proposal with its proposed reduction in the votes of the commercial groups from 33% to 21% effectively eliminates the incentive of commercial entities to participate in the GNSO.

The UC says unless there is a proper balance between users and suppliers (contract parties), ICANN’s oversight and public interest responsibilities will be compromised, leading to potential accusations that ICANN is a trade association primarily designed to benefit the contract parties.

As an alternative to the BGC WG’s recommended structure, the UC recommends the Board adopt an alternative structure for the GNSO Council.  They call that alternative “a parity triangle” of equal representation to represent all stakeholders. The proposed UC structure includes (1) a contractual interest group made up registries and registrars holding six votes; (2) a commercial interest group (including the business constituency, the IP constituency and the ISP constituency) holding six votes; and (3) a non-commercial interest group consisting of the NCUC, eligible At-large structures and other non-commercial interests. The UC says each of the three groups in its proposal would self-organize as it sees fit, within broad parameters. Each group would be left open to expansion from other parties who fit the profile. The UC says the constituencies that expect to participate in the Commercial Interest Group are already preparing an administrative profile for the functioning of that group.

The UC says this proposed tri-partite structure has four key advantages: (1) it ensures co-operation and negotiation in good-faith in the working groups; (2) it restores ICANN’s oversight role; (3) it brings the interests of individuals and organizations who come into ICANN through the At-Large community into the policy process; and (4) it helps position ICANN for eventual independence from the U.S. government.

The UC says under its proposed structure there is no longer a vote-related “balancing” role for three nominating committee appointees. The new role of nominating committee appointees, according to the UC, would be that of expert advisors. 

Other Comments on the UC JP:

The UC proposal is specifically supported in comments by ALAC, NCUC and ICA and is specifically opposed in comments by CG and JN.

Support for the UC JP.  As a member of the UC, NCUC specifically incorporate the UC comments.  NCUC says the three-constituency model presented by the UC JP represents the fairest balancing of interests between the various GNSO stakeholders.  NCUC says the principal difference between the two models is that the four-constituency model would gives registrars and registries each their own constituency, whereas the three-constituency model would collapse them into a single “contract parties” constituency.  NCUC says under the four-constituency model the parties with a contractual relationship to ICANN would have effective veto power, whereas in the three-constituency model they would be on equal footing with other interests. 
In its comments ALAC asserts that the At-Large community as a whole will need time to decide how to organize its participation in the new Non-Commercial Interest Group and the relationship that this representation should have within the At- Large Community. In ALAC’s view that broader basis is not possible without the direct, voting participation of At-Large in the GNSO. ALAC says that as the representative of the Internet end-user in ICANN, the At-Large community would accept nothing less than 50% of the voting power of the Non-Commercial Interest Group.   

ALAC explains that the UC JP specifically does not mention the ALAC by name as the vehicle for participation of At-Large in the Non-Commercial Interest Group. It explains that the drafters of the statement were of the view that the direct involvement of an Advisory Committee to the Board as a component of a constituency in the GNSO would potentially create “problematic” legal complexities with respect of the Bylaws and the organization of ICANN. ALAC says there are those within At-Large who believe that ALAC is the right vehicle for participation in the GNSO.  ALAC wants to keep that possibility open until the community has had time to review its options.  

ICA supports the UC JP rather than the BGC WG recommendations. ICA says it is important that the final revised GNSO structure be both perceived as fair, and be fair in fact. ICA says the BGC WG recommendations represent a “radical structural change of the GNSO Council that maintains and enhances the dominance of the contract parties while diminishing the role of commercial interests.”  ICA says that the BGC WG recommendations have key defects relating to adequate incentives for effective policy development; credibility of commercial interest participation; and ICANN's oversight and public interest responsibilities.

ICA says that the UC JP and the BGC WG recommendations both envision a great deal more of initial policy development to be conducted through targeted and temporary cross-constituency working groups, but ICA believes that formal voting power will continue to have a major influence on ICANN's ultimate policy decisions.  As a result, ICA says it cannot agree with a substantial downgrading of the relative voting power of commercial constituencies.

ICA also links the GNSO Improvements effort to the Joint Project Agreement (JPA) with the U.S. Department of Commerce (DOC).  ICA says ICANN's handling of the JPA matter can be expected to “have a substantial effect on the decision of the U.S. government regarding extension or termination of its oversight of ICANN” when the current JPA expires in 2009. ICA reiterates its 15 February 2008 JPA comments to the (DOC). 

ICA says it share the “substantial concern” of other business entities that, under the BGC WG recommendations, the contractual constituencies will have little incentive to make the working groups effective drivers of policy decisions.  At the same time, ICA says, the diminished role of non-contractual business entities will undermine their incentive to continue active participation in the ICANN process. In the long term, ICA says, this will diminish ICANN's credibility and “quite possibly lead to the perception that it has morphed into a trade association for the contractual parties.” At a minimum, ICA says the ICANN Board should view the UC JP as evidence of broad dissent from and misgivings about the BGC WG recommendations.

Opposition to the UC JP.  CG’s comments address and challenge several specific statements in the UC JP.  Contrary to the UC’s claim that the BGC WG recommendations “result[] in an effective veto power over policy,” CG says the BGC WG recommendations strongly emphasize that voting should be minimized if not eliminated in the development of consensus policy development and that the GNSO Council, even under the current Bylaws is supposed to manage the policy development process rather than be the policy maker. CG notes that both contracted and non-contracted parties currently have veto power and it is possible to achieve a majority vote without the approval of any contracted parties.

CG says the UC JP is at odds with ‘a consensus-oriented policy development process’ because it would make it too easy to pass policies without the cooperative work that is needed to develop truly bottom-up policies that a strong majority of stakeholders are willing to support and would thereby remove incentives to reach agreement on positions that deal with most if not all key issues. CG says giving users 2/3 of the voting power on the Council (as the UC JP would do) returns the GNSO back to the old DNSO - before ICANN Reform, when there was essentially no need for users to consider the views of contracted parties because the votes of registries and registrars could always be overcome by the majority votes held by users.

CG challenges the UC position that “contracted parties have a strong incentive to block policy changes because they typically bear the direct cost of any changes.” He says that registrants, not contracted parties, would likely bear the costs of all but the most “excessively expensive” policy changes.

CG says that the proposed reduction in the votes of the commercial groups from 33% to 21% will not effectively eliminate the incentive of commercial entities to participate and in fact commercial entities will be more interested in participating in certain working groups than serving as Council representatives because the Council will be a policy management body, not the policy making body.  CG says the most critical work will happen at the working group level and the Council will simply serve as an oversight body to make sure that procedures are properly followed, that there is outreach to all impacted stakeholders, that all viewpoints are heard and that there are sincere efforts to reach rough consensus, etc.

CG says there is a ‘balance’ between users and suppliers in the current GNSO model and the BGC WG recommendations; the voting power of each is equal. He says the UC JP advocates imbalance not balance.  He says trying to compare ICANN to a trade association is a clever marketing ploy. 

CG says any imbalance in the voting power of contracted and non-contracted parties will remove the motivation of either side to work constructively toward meaningful policies that address the needs of all impacted stakeholders as best as possible. He says contrary to what the joint proposal asserts, the only voting structure that avoids compromise of ICANN’s oversight and public interest responsibilities is one that balances the votes of contracted and non-contracted parties. CG says that in a tri-partite Council structure there would be no reason for users to cooperate and negotiate in good faith with contracted parties.

CG also challenges the UC’s proposal to allow individual groups to self-organize, saying that several groups have already had opportunities to self-organize with mixed success to date. 

JN says he is concerned that the UC JP would create opportunity for a supermajority vote without any registrar or registry participation.  He says the existing balance on the GNSO Council forces consensus and he references the recent domain tasting effort as an example of practical compromise.  JN says the UC JP would upset the present balance and create  “regulatory results” which is not goal of the bottom-up ICANN model.
Other Issues:

RRC generally supports the BGC WG’s recommendations, specifically noting areas of caution but ultimately encouraging the adoption of all proposed improvements as a group, rather than adopting some improvements but not others. The RC contribution fully supports restructuring of the GNSO Council as well as the revised constituency representation and voting rights plan. The RC says it believes that the proposal strikes the necessary balance between contracted and non-contracted parties, and is a fair compromise for the abolition of weighted voting.

Role of the GNSO Council

The NCUC says the BGC WG recommendations ignore the important functions served by the GNSO council to make policy decisions. As it currently stands, NCUC says, the GNSO Council serves a gate keeping function to ensure that the interests of each constituency are considered and protected during every policy development process. NCUC says while it is good to encourage interested parties to participate directly in working groups, it would be a mistake to assume that the only people effected will be those that get actively involved. The GNSO constituencies serve the important function of guaranteeing that everyone is fairly represented throughout the policy development process. NCUC says the vote by the GNSO Council is an important step in this process and represents a careful balancing of interests. Moreover, the Council vote ensures that experienced constituency representatives familiar with the big picture assert the interests of their constituency. 

The RRC is concerned that transitioning the Council from a legislative body to a more administrative body that oversees and coordinates legislation may diminish the attractiveness of this important, yet time consuming and voluntary position. 

The RYC says it believes that GNSO reform is as important today as it was a year ago because the Council is still acting on occasion like a legislative body. The RYC believes that is critical to judge the BGC WG recommendations as a total package because many of them are interdependent and must be evaluated in relationship to one another.  Moreover, RYC says the recommendations should not be evaluated in light of old paradigms – a council that is primarily involved in developing policy is very different from a council that is managing the policy development process and providing leadership to a broader section of the community that is doing the policy development work.

Miscellaneous GNSO Council Issues:

Term Limits.  RRC supports term limits for Councilors, as well as ensuring geographic diversity of Council members. The RRC also agrees that the Council should have the authority to determine, via a supermajority vote, whether working groups comply with the rules, and, if not, what the appropriate remedy should be. 

Future ALAC/General Assembly Relationships.  RRC also requests further clarification of the relationship between the non-commercial registrants’ and ALAC and the members of the active list of the former General Assembly. Specifically, as each of these groups purportedly represents the individual user, it is unclear to the RRC which group actually does represent such interests. 

Minority Views.  ALAC notes that some stakeholder communities may feel that they naturally “belong” to more than one major subgroup, and major subgroups of the GNSO may be composed of more communities than can be represented in the GNSO Council’s membership. This situation, ALAC says, could result in minority views not being heard at the Council level.  

Definition of “Contracted Parties.”  ALAC says the current definition of  “contracted parties” is much too narrow. Groups such as subsidiaries of registrars and registries who own domain portfolios and domain name resellers are examples of those with a direct relationship to the contracted parties which must be included, ALAC believes, alongside the ‘directly contracted’ parties.  ALAC says individual Internet users make up the vast majority of the users of the Domain Name system and the interests of the Internet using public must be a key element in an improved GNSO. 

No “Rush” to Change.  ALAC says there should be no ‘rush’ to make the structural changes in the BGC WG recommendations, noting that it is important that the ultimate division of decision-making power should be determined between the parties and not initially by the Board or any external party. ALAC says a “top-down” imposition of changes is not congruent with the ethos of ICANN. 
ICA says if the Board chooses not to fully adopt the UC JP, it should delay final action on this matter until later this year and use the additional period to bridge the gap between those “two competing proposals.”

Adopting a Working Group Model 

RRC supports adopting the working group model saying it will foster participation from a broader set of constituencies and transfer the policy making work load from the Council to the community. RRC strongly recommends that safeguards be incorporated to minimize the risk of “hijacking.” Such safeguards may include rules for selecting neutral group chairs, policy report authors, and even experts. RRC also “strongly supports” transparent measures to handle conflicts of interest and clear processes for appealing the decision of a chair. 

NCUC asserts that the primary motivation for the BGC WG working group model is fear of voting.  The NCUC asserts that the BGC WG belief that voting polarizes the GNSO is an oversimplification that overlooks both the dangers of consensus as a policy making tool (which is far more open to gaming and strategic manipulation) and the benefits of the GNSO Council's current decision making role.  NCUC says in a system of “true” consensus, any one participant in a policy development process can prevent a proposal from going forward and even where there is general agreement that some action should be taken, consensus still gives disproportionate power to the minority. With the threat of blocking any action at all, a sufficiently obstinate objector can force the majority to include changes that the majority find objectionable. 
NCUC says these dangers are only partially ameliorated by using a system of “rough” consensus, because under that model, the chair of a working group has the authority to let a policy go forward notwithstanding the objection of a small minority, but the exact size of that minority changes from issue to issue.  NCUC calls it “just a requirement of a supermajority vote with a moving target.”  NCUC says the judgment about how large a minority needs to be to have veto power ought to be uniform with respect to the balancing of interests in the GNSO, not the proportion in which those interests are represented in an individual working group. 

RRC is concerned that the size of the working groups may eventually become quite large. As such, it is expected that ICANN should provide sufficient staff and administration to m inimize costs to participants. RRC believes that participants in working groups should not incur excessive "costs" - such as international phone or video conferencing technology charges.
ALAC suggests that the Board’s ultimate resolution on the GNSO Improvements should take account of the different working styles of people who are from different societies 

around the world. ALAC notes that the current ICANN deliberative processes – whether in face-to-face meetings or on teleconferences – give “a huge advantage” to the ideas expressed by “A-Type” personalities who are fluent English speakers and who come from social traditions where it is usual for an individual to feel comfortable disagreeing in public or semi-public environments (whether face-to-face or in electronic discussion formats such as mailing lists). ALAC says it is necessary for future processes to facilitate the involvement of those who do not come from these traditions. 

ALAC says that it may be wise to understand the actual mechanics of the working group model prior to committing to that direction. ALAC notes that the At-Large community has been actively engaged in developing and implementing new approaches to a working group modality for policy development over the past year and refers readers to a report of its efforts in hopes that it can offer some guidance to the Board.  

Revising the Policy Development Project (“PDP”) 

RRC supports revising the PDP and agrees that “the Bylaws should be amended to make clear that ‘consensus policies’ can be created only on a set of defined issues and in accordance with certain procedures, with reference to ICANN’s contracts.”

RRC believes that the timeline for the new PDP should be dynamic so that the Council has the freedom to evaluate how much time is required for each individual project and to develop a procedural framework that is both systematic and predictable. 

The NCUC says it is good for the GNSO to strive for an atmosphere of cooperation and compromise, but it would be a mistake to assume that drastic structural change can or should be employed to remove all politicking. At some point cooperation must stem from good will rather than change to the policy development process. 

Enhancing Constituencies and Improving Communication and Coordination with ICANN Structures

RRC supports more frequent communication among GNSO constituents along with other Supporting Organizations and Advisory Committees. In particular, RRC supports more interaction not just at the Councilor level, but also across constituencies. RRC believes that the procedures and operations of all constituencies should be sufficiently transparent, accountable, and accessible and that communication as a whole could be enhanced by utilizing better communication and collaboration technologies and tools such as “Webex” for teleconferencing and community edited “Wikis.” 
ALAC says the BGC WG recommendations highlight the importance of making the work of the GNSO more available, accessible, and comprehensible, improving communications and the website, and related improvements. ALAC observes that the GNSO’s work is often difficult to follow, the website is difficult to use and those problems are even more significant for non-fluent English participants.
Potential For Adding New Constituency Groups

A number of commenters raise the prospect of additional constituency groups that could be formed under the reformed GNSO structure. They include suggestions for a “virtual public constituency” (DY); a new group called “civil society” made up of “non Internet” users (JPK)(JW); a registrant constituency (DY)(JW); small business and domainers (DY); and law enforcement and security interests (DY).

ALAC acknowledges that under the existing system new constituencies could form, “but that didn’t happen.”  ALAC is not sure that such groups will form under the new system, but it does believe that considerable staff support would be necessary in order for this to take place. ALAC says making it easier for new constituencies to form and putting in the informational and other supports to facilitate this should be an important element of the GNSO Improvements work.  

Outreach and Multilingual Approach 

ALAC says the GNSO is less representative of a global stakeholder community than it should be. It notes that achieving much greater diversity and “global spread” in GNSO constituencies is an essential element in a truly global decision-making environment and should be an even bigger priority than is presently provided for in the BGC WG recommendations. 

ALAC notes favorably that considerable attention is being paid to ensuring access for multilingual participation in the ‘new and improved’ GNSO, but that a much greater commitment to outreach is necessary. 

NEXT STEPS

In its Resolution of 15 February 2008, the ICANN Board of Directors said it intends to consider and implement the findings of the BGC WG report as soon as possible. 
