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The GNSO Intellectual Property Constituency (IPC) appreciates this opportunity to share its preliminary comments on the recommendations of the LSE review of the GNSO. 


To place what follows in context, please note that this document responds only to the specific recommendations of the LSE review and not to other aspects of its report.
  Furthermore, IPC continues to study the recommendations and to develop its position, so we hope to share further responses with you in the near future. In addition, we urge the Board to consider the LSE review as only one of many inputs to its decisionmaking process regarding the GNSO. 


The remainder of this document consists of excerpts from the LSE recommendations, with IPC responses in bold type.

1. Changes need to enhance the representativeness of the GNSO Council and its Constituencies;

2. The GNSO operations need to become more visible and transparent to a wider range of stakeholders;

3. The GNSO structures need to be more flexible and adaptable, able to respond more directly to the needs of new and old stakeholders in a rapidly changing Internet environment

4. Changes in the GNSO Council’s operations are needed to enhance its ability to reach genuinely consensus positions.

· Support for all four general points, with an emphasis on (4).

Rec 1. A centralized register of all GNSO stakeholders should be established, which is up-to-date and publicly accessible (2.5)
· No support in current form.     

Rec 2. GNSO Constituencies should be required to show how many members have participated in developing the policy positions they adopt (2.14)
· No support in current form.  
Note re Rec. 1 and 2:  Any evaluation of the points raised in Rec. 1 and 2 should take into account the particular set up of the IPC, its membership structure, and the particular way it represents a broad range and large number of individual IP holders and practitioners through trade associations, professional organizations, and coalitions – some of which is not immediately apparent from a member ship list or records of member participation.  We will appreciate the opportunity to provide more detailed arguments and information at a later stage. 
There is wide variation in operating procedures and resources across the GNSO Constituencies. This raises transaction costs for potential participants, increases duplication and reduces benefits of economy of scale. 

Rec 3. There needs to be greater coherence and standardization across Constituency operations. For this to work, more ICANN staff support is required (2.22). 

· Constituencies differ and need to be able to set their own by-laws and procedures.  There are no significant ‘transaction costs’ or ‘benefits of economy of scale’.
· Staff time is precious and should benefit the GNSO policy setting work. 

· No support
Rec 4. A GNSO Constituency support officer should be appointed to help Constituencies develop their operations, websites and outreach (2.23)

Designing incentives for participation in the commercial and non-commercial sectors is not easy. Constituencies currently seem remote from the heart of the ICANN process, and subject to activity by a ‘small core’.

· This is a task for the Constituencies. 

· ICANN staff should focus on assisting the Council.

· No support

Rec 5. Constituencies should focus on growing balanced representation and active participation broadly proportional to wider global distributions for relevant indicators (2.39) 

· Support

Rec 6. The basis for participation should be revised from Constituency membership to ICANN stakeholder participation (2.44)

· The focus should be on the participation in and through Constituencies. The role of the Constituencies in facilitating participation should be enhanced, not mitigated. 

· No support

The GNSO website is a vital interface for managing and growing bottom-up policy development. Although it is currently intensively used as a working tool for GNSO participants, its design and layout make it difficult for the non-initiated to track policy issues and find documentation.

Rec 7. Improve the design of the GNSO website, develop a website strategy including collection and regular review of usage statistics (3.10)

· Support

Rec 8. Document management within the GNSO needs to be improved and the presentation of the GNSO policy development work made much accessible (3.14)

· Support.
The GNSO does not produce a forward-looking statement of upcoming work that can be understood by outsiders. There is no branded GNSO documentation for wider consumption, despite a wealth of expertise on GTLD policy issues.

Rec 9. The GNSO should publish annually a Policy Development Plan to act both as a strategy document and as a communications and marketing tool for general consumption outside of the ICANN community (3.16)

· Support, though a procedure has to be agreed to ensure this ties in with the workplan of the board, ICANN strategic plan, and the needs of Constituencies.  There also needs to be a clarification of the role of the Council Chair to clearly distinguish chairmanship from positions taken as representative of a Constituency.
Rec 10. The GNSO and ICANN should provide information-based incentives for organizations to monitor and participate in GNSO issues

The role of the GNSO Council Chair is extremely important however it has relatively informal institutional presence. Also basic gaps in the GNSO operating procedures need tightening up to reduce uncertainty and negative perception.

· Support

Rec 11. The role of the GNSO Council Chair needs to be more visible and carry more institutional weight 
· This is worth pursuing – though hard to assess without further detail on how this would be brought about.  It should also tie in with a review of how the chair is elected, and with clarification of the differing roles of the chair and of the same person as a member of Council.  
Rec 12. The policy on GNSO Councillors declaration of interests needs to be strengthened with a vote of no confidence (3.28)
· Support in principle.  There is need for further clarification and clear guidelines should be available for Councillors’ declarations of interest (including a definition of what would constitute relevant interest). 
Rec 13. Fixed terms limits should be agreed for GNSO Councillors (3.30)

· While the IPC bylaws provide term limits for GNSO Councillors, we do not at this point have a position on whether the Board should impose term limits on all Constituencies.  We believe there is no need or justification to fast track this issue and believe that all recommendations should be considered as a package as they are interrelated. 
Major policy development discussions may often be hindered by tackling key policy issues early enough in the policy development process. Issue analysis appears to be weak and there is little framework or incentive for Constituencies to be flexible with their stated positions. 
Rec 14. The GNSO Council and related policy staff should work together to grow the use of project management methodologies. Issue analysis should drive policy development and data collection from Constituencies should encourage prioritization and discussion of key issues rather than general statements of position (4.14)

· Support

The GNSO Council relies heavily on monthly whole-Council teleconference calls and use of mailing lists. Although teleconferencing helps to bridge communications across time zones, it is demanding and not well geared towards consensus-based discussion across Constituencies.

Rec 15. The GNSO Council should rely more on face-to-face meetings supplemented by online collaborative ways of working. The Chair should seek to reduce the use of whole-Council teleconferencing (4.19)

· Support

Rec 16. The GNSO Councillors should have access to a fund for reasonable travel and accommodation to designated Council meetings (4.21)

=> Support

The GNSO Council relies heavily on monthly whole-Council teleconference calls and use of mailing lists. Although teleconferencing helps to bridge communications across time zones, it is demanding and not well geared towards consensus-based discussion across Constituencies.
Task Forces can be a useful way to pry open policy issues and identify key strata for discussion. Analysis of the GNSO Task Forces shows that the range of participation is narrow and prone to inward-looking policy and intractability.  

Rec 17. The GNSO Council should make more use of Task Forces, drawing on a wider range of people from the Internet community, national and international policy making bodies (4.21)

· TFs may be useful but that depends on the issues and dynamics.  TF work may complicate and delay a process, in particular if TF members are not Council members.  If TFs were to be a significant element of policy setting work for some time to come, mechanisms should be put in place to avoid repetition of debate, and rendering previous work results redundant. 
Rec 18. An ICANN Associate stakeholder category of participation should be created to create a pool of expertise, and encourage their ongoing participation (4.27)

· No support
Detailed operating procedures of the GNSO policy development process form part of the ICANN Bylaws, and hence it is difficult for the GNSO Council to be innovative with different working methods. There is also very little sign of work to follow up on implementation of GNSO policies.

. 

Rec 19. The GNSO Constituency structure should be radically simplified to cover three main areas Registration, Business, and Civil Society (4.35)
· More work on this would need to be done to come to a satisfactory conclusion.  Registrars and registries cannot easily share one Constituency.  ISPS are not always ‘in the same boat’ with other business users.  IP interests are unique and may conflict with (other) business user positions. 

Rec 20. Reorganization of the GNSO Constituencies would allow the Council to be made somewhat smaller and hence easier to manage and fund (4.36)
The current voting system provides weak incentive for consensus building across Constituencies. Also the current system for electing Seats 13 and 14 to the Board (and the GNSO Council Chair) involve two rounds of voting and low incentive for candidates to appeal to other Constituencies.

· A smaller Council means more work for fewer people. A smaller Council may also reduce geographic diversity.
Rec 21. Definition of consensus should be raised to at least 75 per cent and weighted voting should be abolished (4.38)
· Any changes to voting rules should focus on eliminating the weighted voting problem. 
Rec 22. The way in which the GNSO Council votes to elect Directors should be changed to use Instant run-off system (otherwise known as Supplementary Vote) (4.40)
· Support, but only after weighted voting is abolished. 

Rec 23. The amount of detailed prescriptive provision in the ICANN Bylaws relating to the operations of the GNSO should be reduced, and transferred to the GNSO Rules of Procedure (5.7).

· Support

Rec 24. ICANN and the GNSO should compile or commission a formal assessment every five years or so of the GNSO policies relating to GTLDs (5.12)

· Support, but not additional to the GNSO review. 

� Although this document focuses on recommendations, we would like to take this opportunity to correct a misimpression that may have been conveyed elsewhere in the report about the IPC’s level of cooperation with the LSE review. On page 21 of the report it is stated that a questionnaire seeking "core information" was sent to all six constituencies and that only three responded, not including the Intellectual Property Constituency.  This is not correct.  Although we were not able to answer every question posed by LSE, the IPC did indeed respond on January 26, 2006 to ICANN staff with the "core information" the LSE groups were seeking for the review.  While we cannot attest that these responses were passed along by the staff to LSE, in our numerous interactions with LSE reviewers after January 26, 2006 we were never asked for responses to this questionnaire so we assume that they received it.  The IPC  brought this mistake in the report to the attention of the LSE staff in September 2006 and asked that it be corrected, but never received any response from LSE.  











