Executive Summary:  Section 4-Voting and 4.5-Abstentions
The purpose of this introduction is to review the major implications of abstentions as they apply to GNSO Council voting and to explain some of the GCOT’s rationale in developing its recommendations, which now take the form of a new Section 4.5-Abstentions.  
Review of Current Voting Procedures

The current version of the GNSO Operating Procedures contains the following language (Section 4.2) related to voting and abstentions: 
“Unless otherwise specified in these procedures or in the ICANN Bylaws, to pass a motion or other action, greater than 50% of the eligible voters in each House must cast affirmative votes.  For all votes taken, the number of eligible voters in each House shall be fixed to the number of seats allocated in the Bylaws (a.k.a. the denominator) and is not affected by the number of members present or absent at the meeting in which the motion or other action is initiated.  Council members are permitted to abstain in any vote, but must provide a reason which shall be recorded in the minutes along with the abstention.” 
Two elements in the above paragraph bear additional explanation:

1) Affirmative Voting:  Section 4.2 specifies that, to pass a motion, a GNSO Council vote requires a minimum number or percentage of “Yes” votes.  For example, according to the voting thresholds, the election of the GNSO Council Chair requires greater than 60% affirmative votes in both Houses or a minimum of 5 in the Contracted Parties House and 8 in the Non-Contracted Parties House.  If an actual vote tally for GNSO Council Chair resulted in 4 and 9 “Yes” votes, respectively, the measure would fail because the Contracted Parties House did not record more than 60% “Yes” votes based on the size of its eligible voter pool (7).  
2) Fixed Denominator:  Section 4.2 of the recommendations also specifies that the eligible number of voters in each House is a constant and does not vary for any reason when tabulating voting results.  To continue with the above example, assume that, of the 7 eligible members of the Contracted Parties House, 3 failed to vote in the hypothetical GNSO Council Chair election.  Under the current procedures, as long as a quorum exists at the time the vote is initiated, the reason for not casting a vote is immaterial (e.g. abstention, absent, recusal) because only “Yes” votes are counted toward passing any measure.  In the Chair vote example above, the 3 non-votes do not change the threshold for passage, which still requires at least 5 affirmative votes in that House to elect the GNSO Council Chair.  
Under the GNSO Operating Procedures, although it is permissible to enter an abstention with an explanation, such action does not have any effect upon the minimum affirmative votes required to pass a measure.  In essence, any “non-Yes” vote, regardless of the reason, does not contribute toward enabling a motion or action to pass.  Stated even more succinctly, with regard to applying voting thresholds, all abstentions are, in effect, “No” votes.  
Challenge:  Obligational Abstentions
During the GCOT’s deliberations on abstentions, it solicited input from members of the IPC who noted that, as it pertains to certain GNSO matters, an attorney-client relationship could obligate a Councilor to abstain from voting on the issue.  The IPC members added further that the result of such an abstention should not be counted as a “No” vote because, in doing so, it could place the Councilor in the position of violating his/her code of ethics.  The GCOT was also advised that, under certain extenuating circumstances, the Councilor’s law firm could be sued if an abstention were actually recorded as a “No.”  
This type of situation, presented by respected members of the GNSO community, required that the GCOT reconsider how abstentions should be handled in the GNSO Operating Procedures, especially their impact upon voting records.  
Option 1:  Effect of Altering the Voting Calculation for an Abstention
The reorganized GNSO Council is comprised of a relatively small body:  two houses with 7 and 13 voting members respectively.  Its elected representatives have high ethical standards and take their responsibilities seriously, so they will, at times, encounter circumstances when it will be appropriate to abstain from voting and, more importantly, where the result should not be treated as a “No” vote.  
Among the early options considered by the GCOT was permitting the voting denominator to be decremented for abstention cases that so that they are not automatically recorded as “No” votes.  Consider the following hypothetical voting circumstances for which two alternative calculations will be made to illustrate the type of effect that different treatment can have on the outcome.  
The Registries Stakeholder Group (SG) supports a motion to approve a PDP that is out-of-scope.  After internal discussions and canvassing members, the Non-Contracted Parties House can only produce a simple majority in favor of this action (i.e. 7 “Yes” vote out of 13).  The Registrars and the voting Nominating Committee Appointee (NCA) in the Contracted Parties House are not expressly in favor and will not vote “Yes”, but they are not so strongly opposed as to vote “No.”  The Registries Councilors (3) convince their House colleagues to abstain.  A quorum is maintained in both Houses for this scenario.  
Calculation 1:  As discussed above, under the current rules, the abstentions have no effect and that House fails to achieve the 75% affirmative votes (or 6) to be successful.  The measure does not pass.  
Calculation 2:  Alternatively, suppose that an abstention is treated as a non-vote and, thereby, is applied to reduce both the numerator and denominator used to determine success of the motion.  The four abstentions (3 registrars and the NCA) would decrease that House’s voting members from 7 to 3 (new denominator).  Thus, in this hypothetical scenario, only the Registry Council members, voting as a block in favor of the action, would exceed the 75% threshold needed to pass the measure in their House.  Combined with the simple majority vote in the Non-Contracted Parties House the measure would succeed.  
Although the above circumstances were narrowly constrained and might be considered exceedingly improbable, it is not difficult to imagine other possible gaming scenarios (in either House) in which altering the denominators used to make the calculations could produce unusual outcomes for the GNSO.  
As a result of analyses like this one, the GCOT determined that it would not be appropriate to decrement the denominators under any circumstances, which left it with the challenge of accommodating obligational abstentions while keeping the voting thresholds and calculations constant.  

Option 2:  Introduce Remedies to Avoid the Voting Effects of Abstentions 
The GCOT did not want to allow the voting denominator to change, but it did want to acknowledge the real circumstances that can result in abstentions being registered.  
The team wrestled, initially, with the question as to whether instances of individual Councilor “conflict” really exist at the GNSO Council level or more appropriately at the SG/Constituency level.  After consulting with Legal, a Disclaimer was drafted and inserted into the procedures to clarify this latter understanding (see §4.5.2-b).  This recognition led to conclusion that, if individual abstention issues could be resolved at the SG/Constituency level (before reaching the GNSO Council), then this would best serve the interests of all concerned.  For the GCOT, the challenge then became identifying what types of remedies could be made available to the Stakeholder Groups and Constituencies without undermining or superseding their existing Charters.  If a set of remedies could be developed that were reasonable, implementable, and supported by the ICANN Bylaws
, only then would the GCOT be comfortable in its recommendation not to allow any voting denominator alterations as a result of a Councilor abstention.  

The GCOT members have reached consensus that, taken as an integral whole, Section 4-Voting its §4.5-Abstentions do satisfy the above condition and will, if adopted, serve the best interests of the Council and community.  
The set of three remedies developed by the GCOT are labeled:  Voting Direction, Proxy, and Temporary Alternate.  As mentioned above, the GCOT’s rationale for prescribing multiple remedies was to make it possible for any abstention condition to be accommodated without having to alter voting calculations.  
It might be helpful to see how the remedies apply to the hypothetical situation introduced above as an obligational abstention.  This case became so pivotal to the architecture of the abstention procedures that the team illustrated it as Case #1 in Paragraph 4.5.2-b.  
As explained earlier, members of the IPC described conditions in which a Councilor would be honor-bound to abstain and the result should not be recorded as a de facto “No” because it would, essentially, violate the attorney’s code of ethics and potentially subject the Councilor’s law firm to legal action.  
When the GCOT first proposed to apply the simplest “Voting Direction” remedy in such an instance, our IPC colleague consulted her firm’s honor committee and was advised that being “directed” how to vote would not alleviate the underlying requirement to abstain.  
The next remedy that would be considered in such a potential situation is “Proxy;” however, if the appointing organization cannot reach a required consensus on the matter, that remedy would not be available; therefore, a third option was created, called “Temporary Alternate.”  
The “Temporary Alternate (TA)” remedy is admittedly extreme, but was first suggested by the Legal Staff because that provision already exists in the Bylaws.  It is currently applied to the circumstance when a Councilor joins the ICANN Board and still has time left to serve.  In that instance, a TA can be named as a replacement (see Article VI, Section 4(2)).   Legal offered that, under certain extenuating circumstances, TA could be used when the simpler abstention remedies are inapplicable.  The TA, while we expect it to be invoked rarely, could be necessary in certain situations (such as this legal case); thus, it was incorporated for the sake of completeness.   
Applicability

It should always be kept in mind that the exercise of any remedy for an abstention is the prerogative of the Stakeholder Group or Constituency that elected the Councilor (“appointing organization”).  Although remedies may be used at any time they pertain, it is unlikely that a Temporary Alternate would be named to approve the minutes of a Council meeting at which the Councilor was not present and, therefore, elected to abstain on the motion.  Each appointing organization, when notified about an impending abstention, should weigh the importance of the matter as well as consequences of the abstention before determining whether a remedy should be invoked – recognizing that any abstention ultimately registered will always have the effect of a “No” vote. 
Ray Fassett
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� Bylaws amendments supporting these procedures have been drafted and are awaiting final Legal approval if/when the Council adopts these recommendations.  
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