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Introduction

The Internet Committee of the International Trademark Association (“INTA”) is pleased to provide these comments on ICANN’s Proposed New GNSO Policy Development Process, as discussed in the Policy Development Process Work Team (“PDP-WT”) Proposed Final Report
.  Please find below our recommendations and observations.

Executive Summary

We sincerely appreciate the level of consultation and work that was required by the PDP-WT in order to create the proposed final 48 Recommendations contained in the PDP-WT Proposed Final Report, as well as the discussion of overarching issues, the outline for the suggested new Annex A to the ICANN Bylaws, and the first draft of the PDP Manual. In general, we agree with many of the recommendations made by the WT, while suggesting refinements to some general aspects of the Report, as well as recommending a few improvements to some of the specific recommendations.

General Comments

First, we appreciate the inclusion of the visual flowchart of the proposed process provided by the working group, as this is a great help in communicating the various phases of the process and the tasks and responsibilities associated with each stage. We request that the chart also be published in the recommended PDP Manual. In addition, we suggest adding two boxes to reflect (1) the required ICANN General Counsel opinion on the “in-scope” nature of the Issue Report as well as (2) the existence of an optional “Impact Analysis,” showing the stage at which this optional Impact Analysis enters the revised process of initiating a PDP.

Second, the working group should identify, in connection with each recommendation, whether the result of the recommendation should be reflected in (A) The By-Laws or Annex A thereto, (B) GNSO Operating Rules, or (C) the new PDP Policy Manual.  This clarification would assist ICANN with implementing the recommendations efficiently.

Third, short titles for each recommendation would be helpful to readers to navigate the Final Report.  In this regard, suggested short titles for some of the recommendations are as follows:

Recommendation 1 – Issues Report: Three Possible Mechanisms To Initiate

Recommendation 2 – Clear Definitions of “Issue Report” and “Initiation of PDP”

Recommendation 3 – Development of a Policy Development Process Manual

Recommendation 4 – Issue Report Template

Recommendation 5 – Adoption of the Policy Development Manual

Recommendation 6 – Issue Report – By-Laws Elements, PDP Elements, ICANN Staff Recommendations as to Advisability and Scope of Issue Report

Recommendation 7  - Possible PDP Outcomes Not Limited to Consensus Policies

Recommendation 8 – Issue Report – ICANN General Counsel Opinion as to Scope – details for PDP Manual

Recommendation 9- PDP Manual – ICANN Staff Roles

Recommendation 10- Issue Report – Modification of Timeframes

Recommendation 11 – Issue Report – Mandatory Public Comment prior to GNSO Vote on PDP

Recommendation 12 - PDP Manual – Workshops Prior to Initiation of PDP

Recommendation 13 – Initiation of PDP – Optional Impact Analysis Prior to GNSO Vote

Recommendation 14 - Initiation of PDP – GNSO to Analyze Resources Prior to GNSO Vote

Recommendation 15 – Initiation of PDP – No Formal “Fast-Track” Needed

Recommendation 16 – Initiation of PDP – Modification of Timeframes in Annex A to the ICANN By-Laws, Option to Postpone Vote for One Council Meeting

Recommendation 17 – PDP Manual – Request to GNSO for Modification of Charter, Timeframes, or Other Issues

Recommendation 18 – Initiation of PDP – Appeal by AC from GNSO Vote Against PDP, Opportunity for AC to Meet with GNSO Members Voting No

Recommendation 19 – Initiation of PDP – Charter Required, Voting Threshold to Adopt Charter

Recommendation 20 – GNSO Working Group Guidelines – Links to Annex A and PDP Manual

Recommendation 21 – PDP Manual – Input from ACs and SOs

Recommendation 22 – Initiation of PDP – Required Public Comment Eliminated Due to Requirement for Public Comment on Issue Report

Recommendation 23 –  Initiation of PDP – Redefine Meaning of “In Scope” to Comport with Current Practice (See also Recommendation 8.)

We request that the working group continue in this manner to create short names for each recommendation for ease of reference.

Comments on Specific Recommendations

The INTA Internet Committee offers the following comments and questions on some of the 48 Recommendations provided in the Report:

Recommendation 3

Developing a Policy Development Process Manual is advisable, and we appreciate the inclusion of a first draft of a proposed PDP Manual in the Report. However, the development of the manual should not hold up policy development efforts.  An interim working arrangement must be achieved pending adoption of a final Policy Development Process Manual.

Recommendation 4

An Issue Report Template is advisable, but many of the listed items to be supplied in the template may not be available until the issue is more thoroughly explored.  These include “supporting evidence”, “economic impact”, and “effect on competition and consumer trust”.  If the GNSO wants to explore these issues, then the more appropriate mechanism might be the Impact Analysis.  In most cases, the Template should be limited to defining the issue, identifying problems, and providing the rationale for investigating whether policy development is needed.

Recommendation 5

See comment on Recommendation 3; we reiterate that policy development efforts should not be delayed while a PDP manual is being finalized and adopted.

Recommendation 6

We are concerned that the request for the ICANN Staff Manager to express an opinion as to whether the PDP should be initiated may result in delays in the matter coming before the GNSO Council for a vote.  More importantly, this appears to be beyond the responsibilities of ICANN Staff.

Recommendation 10

In most cases, we agree the maximum time for creation of the Preliminary Issue Report should be 45 calendar days.  However, extensions should generally be limited to an additional 30 calendar days to ensure that requests for Issue Reports are addressed in a timely manner.   

Recommendation 11

We agree that the Preliminary Issue Report should be posted for public comment.  We recommend a relatively short commenting window, for example no more than 30 days, to ensure that the initiation of the PDP is not subject to a lengthy delay.  

Recommendation 12

In the Final Report, the PDP working group should clarify that the GNSO Council may consider workshops, but that it is not required to hold workshops prior to voting on the initiation of a PDP.

Recommendation 13

In the Final Report, the PDP working group should clarify that the GNSO Council may consider an Impact Analysis, but that it is not required to do so prior to voting on the initiation of a PDP.   In this regard, we request the deletion of “or necessary”.  With respect to the elements of the Impact Analysis, we believe the term “human rights” is included in the category of “the public interest.”

Recommendation 14

The recommendation implies that available resources have not been a consideration in previous initiation of PDP processes.  If the working group has specific guidelines for the GNSO to refer to in connection with the process of “prioritization,” then it would be helpful to state those guidelines specifically in the Final Report.

Recommendation 15

The working group should clarify what recommendations will enable the PDP process to move more quickly.   In fact, several mechanisms contained in the recommendations will slow down the PDP process due to new formalized requirements for Staff opinions on advisability, required public comment period on Issue Report, optional Impact Analysis, Advisability of Workshops, and Formal Analysis and Prioritization of Resources, just for example.

Recommendation 16
We generally agree with the modification of timeframes proposed by this recommendation.  However, we are concerned that codifying the practice of allowing any Council member to request a deferral of the initiation of the PDP for one Council meeting may result in additional delays. We suggest that a request for deferral would need to be seconded.

Recommendation 19
We agree that a Working Group Charter should be required. We suggest setting a reasonable time frame for development and approval of the charter to ensure that this task is completed quickly so that the substantive work of the Working Group is not delayed.

Recommendation 21
Additional explanation is needed regarding how to best involve the ACs and SOs in a PDP.  A clarification regarding how such input “must be sought” would be useful, as well as the manner and timeframe in which the WG should respond to AC and SO comments.

Recommendation 24
We agree that there should be some flexibility in determining the best process by which to examine an issue, whether that may be the Working Group model or a different process.  However, the recommendation should clarify who may, or who is responsible for, suggesting and developing such alternate processes, as well as the approvals required to implement such processes instead of a Working Group.

Recommendation 29
We agree that a Staff Manager should bear the responsibility for preparing the summary and analysis of public comments following any public commenting periods relating to a PDP.  We further recommend setting a reasonable timeframe (for example, 30 days after the close of the public comment period) to ensure that comments can be relayed to the WG promptly.

Recommendation 38
We agree that Recommendation 38 should be adopted.  We believe that eight days is the minimum sufficient time to review any report.  Additionally, we agree that the ability for any voting Council member to request deferral of the consideration of any final report for one Council meeting is consistent with the goals of consensus building which underpins the ICANN model.  We believe that the deferral per the request of one Council member apply only to the consideration of the final report, and that, as indicated in our comments on Recommendation 16 above, any deferral relating to the initiation of a PDP should need to be seconded.

Recommendation 39

We support the adoption of Recommendation 39, but as clarified along the lines discussed below.  Those involved with ICANN development processes are well aware that various “trades” are made in order to reach rough consensus and the tapestry coming out of such trades should not be undone by the Council without first considering the compromise contexts in which they were developed.  However, the Committee would like for Recommendation 39 to make clear that unanimity is not the ICANN policy standard, but rather consensus, even if it is only “rough consensus” at times.  It would be helpful for the Council to develop standards and definitions along these lines, e.g. Strong Consensus, Rough Consensus, No Consensus.  Additionally, Recommendation 39 should be amended to make clear that, while the Council can consult the PDP working group for their input whenever concerns or changes occur, that the PDP working group’s input does not automatically govern.  The Council should be able to consider the composition of Working Groups, including the level of representation in Working Groups and whether they may be either underrepresented or overrepresented, and any related lack of participation.
Recommendation 40

We believe that Recommendation 40 should be adopted.  In order for the ICANN bottom-up consensus building process to function, it must be open and transparent.  The openness and transparency must be at all levels of the organization, including reports from Staff.

Recommendation 41

The fairness of the processes is directly tied to the voting thresholds and, as such, whether or not the voting thresholds should be revised should not wait for the next GNSO review.  Instead, the GNSO Council should remand this topic for further consideration by the PDP-WT with a short timeframe for a recommendation.  

Recommendation 42

Provision 13f of the Bylaws should be amended to make it clear that, absent the appropriate voting threshold by the GNSO Council, the Board cannot act on its own to initiate policy, and that the matter should be remanded to the GNSO Council for further consideration or termination of the PDP as the Council so decides.

Recommendation 45
Since there are currently no guidelines for WG self-assessment, such guidelines should be developed.  While we agree that the GNSO Council should provide input on such guidelines, self-assessment guidelines should be included in the final PDP Manual.

Conclusion
Again, the INTA Internet Committee sincerely appreciates the diligence of the PDP-WT in developing this Proposed Final Report, and also appreciates the refinements made since the publication of the Initial Report.  The additional suggestions we have made, and clarifications we have requested, will ease the practical implementation of each recommendation while ensuring the overall improvement of the efficiency and effectiveness of the process.

Thank you for considering our views on these important issues. Should you have any questions regarding our submission, please contact INTA External Relations Manager, Claudio DiGangi at: cdigangi@inta.org.

About the INTA Internet Committee

The International Trademark Association (INTA) is a 133-year-old global organization with members in over 190 countries. One of INTA’s key goals is the promotion and protection of trademarks as a primary means for consumers to make informed choices regarding the products and services they purchase. During the last decade, INTA has served as a leading voice for trademark owners in the development of cyberspace, including as a founding member of ICANN’s Intellectual Property Constituency (IPC). 

INTA’s Internet Committee is a group of over two hundred trademark owners and professionals from around the world charged with evaluating treaties, laws, regulations and procedures relating to domain name assignment, use of trademarks on the Internet, and unfair competition on the Internet, and to develop and advocate policies to advance the balanced protection of trademarks on the Internet.
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