December 14, 2008
To: Internet Corporation for Assigned Names and Numbers

4676 Admiralty Way, Suite 330

Marina del Rey, CA 90292-6601

Re: New gTLD program Draft

Dear Sir/Madam,

DHK Enterprises, Inc. submits the following comments in regard to ICANN’s draft proposal for the expansion of DNS TLDs.

Our company is encouraged and hopeful for the well designed process and the thought that went into it.  ICANN has clearly put forth a substantial effort towards this difficult subject.

Based on our analysis of the draft document, we hope that you will take some of these matters into consideration:

Draft Text:

Sec. 1.1.3  …In the new gTLD application process, public comments will be a mechanism for the public to bring relevant information and issues to the attention of those charged with handling new gTLD applications. ICANN will open a public comment forum at the time the applications are publicly posted on ICANN’s website (refer to paragraph 1.1.2.2), which will remain open through the application round.

Public comments received will be provided to the evaluators during the Initial and Extended Evaluation periods. …

Sec 1.1.2.2  …ICANN will post a list of applications considered complete and ready for evaluation as soon as practical after the close of the application period. The status information for each application will also be updated in the online application system.

Sec 1.1.2.3 …At the conclusion of the Initial Evaluation period, ICANN will post a notice of all applications that have passed the Initial Evaluation. Depending on the volume of applications received, ICANN may post such notices in batches over the course of the Initial Evaluation period.

Comment on the above sections:  While all three paragraphs discuss the posting and notification of an application in process, none of the sections detail exactly what information will be placed in the public posting. Given the large amount of sensitive information collected in the application, this needs to be clearly defined. We recommend that ICANN only list the party placing the application and the gTLD that the party is applying for.
This is of significant concern for the following reasons:

1) Since the applicant is expected to list extensive technical and security details on the operation of the proposed gTLD registry, disclosing any of the technical information will potentially be harmful to the applicant, root server operators, ICANN, and many other parties if the application is approved and delegated.

2) All objections made against an applicant will be made based on the information in these disclosures. The only information that should be relevant is the gTLD being applied for, who is applying for it, type of application, and any restrictions applied for. Even if the applicant does not mark some sections as confidential, much of the application will have information of a competitive nature available. All business and financial terms should be restricted from the public to prevent applicants from duplicating the effort.
3) No posting should be made public until the end of the application window. If ICANN makes information public about prior applications, other potential applicants may take advantage of the information to adjust their proposal.

We hope that ICANN provides greater clarification to the early stage of the process to prevent some of the potential negative consequences to the application process.

Draft Text:


3.4.2 Consolidation of Objections

Once the DRSP receives and processes all objections, at its discretion the DRSP may elect to consolidate certain objections.

An example of circumstances in which consolidation might occur is multiple objections to the same application based on the same ground.

In assessing whether to consolidate objections, the DRSP will weigh the efficiencies in time, money, effort, and consistency that may be gained by consolidation against

the prejudice or inconvenience consolidation may cause. The DRSPs will endeavor to have all objections resolved on a similar timeline. It is intended that no sequencing of

objections will be established.

New gTLD applicants and objectors also will be permitted to propose consolidation of objections, but it will be at the DRSP’s discretion whether to agree to the proposal.

Comment on the above section:  We urge ICANN to change the wording from “may elect” to “must”. If the DRSP, is allowed to process every objection separately, then a single or multiple objectors will be able to financially bankrupt the applicant.

If the number of objections placed on an applicant is limitless, all any party needs to do in order to block that application is to file as many objections as possible. Under the existing terms of the draft, this will force the applicant to pay $1,000 per objection filed in order to respond.

As long as a party has enough money, they can both stop the gTLD process and filibuster anyone with a serious gTLD application.

Another method to repair this procedural problem is to make the objector pay the filing fee for themselves and for the applicant. It is unfair to make the applicant the subject of a financial war during the dispute mediation phase of this process.

In addition, $1,000 per dispute or response filed seems like a very high amount considering that the objection is limited to 2,500 characters of ASCII text. Most courthouses in the United States charge filing fees that are less than $100 for many court actions.

Draft Text:
4.2.1 Eligibility for Comparative Evaluation

As described in subsection 1.2.2 of Module 1, all applicants are required to identify whether their application type is:
• Open; or

• Community-based.

Only community-based applicants may elect a comparative evaluation. ICANN policy states that if there is contention for strings, a claim to support a community by one party will be a reason to award priority to that application. If one community-based applicant within a contention set makes this election, all other community based applicants in the same contention set will be part of the comparative evaluation.
Applicants designating their applications as community based will also be asked to respond to a set of questions in the application form that would provide relevant information if a comparative evaluation occurs. Before the comparative evaluation begins, all community based applicants in the contention set may be asked to provide additional information relevant to the comparative evaluation. Additionally, the community-based applicants will be required to pay a Comparative Evaluation Fee

(refer to Section 1.5 of Module 1) to participate in the comparative evaluation.

Comment on the above section:  We urge ICANN to drop the prioritization of applicant type based on the “Community Based” designation.
While there are a number of circumstances where a “Community based” designation will be valuable, there are also a large number of opportunities for applicants to promote a gTLD while only representing a small portion or a part of the community represented by said gTLD.

Because of this multi-party interest, there may be a need to either reject an application because of its lack of representation or the party may need to re-apply.

For example, if an applicant applies for the .SEX registry they could apply under a community based registration with the endorsement of an adult film creators guild. Another applicant could apply for the same .SEX registry with the endorsement of medical practitioners.

In either case, the applicant may be representing one party to the detriment of another party. For such a generic gTLD as .SEX, it would be beneficial to have an applicant that is not community based so that they can represent the widest possible audience. An open application may have a preferable set of rules and representation when compared to the “Community Based” application, but under the draft proposal rules, a special interest group will have a clear advantage.

We encourage ICANN to remove the designation of open and community based from all gTLD applications. ICANN should allow all applicants to compete with each other on an equal basis through a comparative evaluation.

In addition, ICANN should not disallow the endorsement of outside parties towards the consideration of a gTLD applicant. As long as all applicants are allowed to compete with each other on a level playing field, the endorsements of any parties should be allowed to reflect the representation or approval of multiple parties that may have differing interests.

Thank you for considering our comments in this public forum.

Sincerely,

David H Klein, President

DHK Enterprises, Inc.

21010 Southbank St #100

Sterling, VA 20165

(703) 637-3990
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