



COMMENTS OF COALITION FOR ONLINE ACCOUNTABILITY (COA)

Re: new gTLD Draft Applicant Guidebook (DAG) 

December 15, 2008 


The Coalition for Online Accountability (COA) welcomes this opportunity to comment on the Draft Applicant Guidebook (DAG) released by ICANN as part of the new gTLD launch process.  

About COA


COA consists of nine leading copyright industry companies, trade associations and member organizations of copyright owners. They are the American Society of Composers, Authors and Publishers (ASCAP); the Business Software Alliance (BSA); Broadcast Music, Inc. (BMI); the Entertainment Software Association (ESA); the Motion Picture Association of America (MPAA); the Recording Industry Association of America (RIAA); the Software and Information Industry Association (SIIA); Time Warner Inc.; and the Walt Disney Company. COA's goal is to enhance and strengthen online transparency and accountability, including by working to ensure that domain name and IP address Whois databases remain publicly accessible, accurate, and reliable, as key tools against online infringement of copyright, as well as to combat trademark infringement, cybersquatting, phishing, and other fraudulent or criminal acts online. COA advances this goal through active participation in the Intellectual Property Constituency of ICANN, and has commented on numerous ICANN initiatives in recent years.  

I.  Executive Summary 

COA believes that the DAG needs substantial clarification, supplementation and revision before it can be considered a sound framework for launching new gTLDs.   ICANN must devote the necessary time and resources to making these improvements before the new gTLD application window opens. 

This submission focuses on COA’s concerns in two areas:  community applications and challenges, and protection of intellectual property rights.  In the first area:

· Definitions, both for the designation of “community” applications, and at later stages of the process, must be clarified, especially to ensure that communities of economic actors are accorded full recognition; 

· Standards for the Community Objection procedure must be modified if this is to provide a realistic mechanism for community representatives to use to challenge objectionable  new gTLD applications that target them;

· The so-called “comparative evaluation” process should be completely re-thought, since in its present form it will be extremely difficult for even a strong community application to emerge as a “clear winner” and escape being funneled into an auction;

· The post-delegation obligations of successful community applicants, and the means of enforcing them, need to be spelled out.   


With regard to intellectual property issues, COA generally supports and expands on the comments of the Intellectual Property Constituency, see http://forum.icann.org/lists/gtld-guide/msg00117.html, and in particular emphasizes that: 

· Much more detail is needed on the Legal Rights Objection Procedure;

· ICANN must do more to ensure that all new gTLD applicants provide an effective and efficient means of preventing registrations at the second level that infringe intellectual property rights, which should include the expansion of reserved names lists to encompass globally recognized trademarks;

· Stronger mechanisms for the expeditious resolution of abusive registrations post-launch must also be required, in particular with regard to Whois, where new gTLDs should be required to make full Whois data publicly available, and given incentives to undertake other efforts to improve Whois data quality and accessibility.  


Finally, COA shares the concern expressed by IPC and other commenters that ICANN apparently has never followed through on its commitment for a comprehensive economic study of the domain name marketplace, and urges ICANN to do so, and to take into account the impact of the current global economic uncertainties, before a full launch of new gTLDs takes place.  
II. Community Applications and Challenges 
COA participants have a particular interest in the provisions of the DAG that deal with “community-based gTLD applications,” as defined in Section 1.2.2.1, and with the Community Objection procedure described in module 3.  We find many unanswered questions in these parts of the DAG, as well as in the description of the so-called “comparative evaluation” that community applications are obligated to undergo under some circumstances (see module 4.2).  As presented in the DAG, we are concerned that some of the hurdles in the path of community applications may be steeper than warranted.  At the same time, we believe the objection procedure – the primary, and perhaps the sole, means by which the voice of a community targeted by an application may be heard in the new TLD process  -- is flawed and may unduly favor applicants over objectors.  
Many COA participants view themselves as institutions representative of cognizable communities for purposes of the new gTLD process.  As trade associations for the major economic and creative players in particular business sectors – such as recorded music,  various software sectors (including business applications, videogames, entertainment, or educational applications), and audio-visual entertainment products – several COA participants should have standing to speak for those sectors, either singly, in combination, or as part of global umbrella trade organizations.   The leading membership/affiliate organizations administering the public performance right in musical compositions, representing hundreds of thousands of songwriters and music publishers, can similarly claim to speak for a community. Individual corporations participating in COA may also represent a community of creators and consumers of works of authorship in particular sectors.  Accordingly, we approach these issues as potential participants in community-based gTLD applications; as potential participants in the community objection procedure; and as parties with a direct interest in the outcome of comparative evaluations.  

The “community” issues  arise primarily at four stages of the process set out in the DAG: 

· application designation (section 1.2.2);

· community objection procedure (module 3 passim);

· comparative evaluation (section 4.2);

· post-delegation obligations (page 1-13).  

We discuss these in turn.  


A.  Application Designation 

The uncertainties surrounding the community-based application procedure are apparent from the outset, in the definitions  of “open” and “community-based” gTLD applications in section 1.2.2.1.  In part this is because the definition of an ”open” application has changed since previous new gTLD rounds.  An “open” application can, paradoxically, employ very restrictive registration criteria or use limitations.  In fact, it has been suggested that a gTLD application submitted by a corporation solely for the use of its employees – in other words, a gTLD whose only registrants are agents of the registry operator – would in fact be classified as an “open” TLD.  This should be clarified.   

At the same time, the criteria which define a “community-based gTLD” could be read to exclude participants in a particular economic or creative sector from qualifying.  The DAG states that such a gTLD must be “operated for the benefit of a defined community consisting of a restricted population.”  This phrase may work well in the case of a community of individuals, but is more difficult to apply in the case of a community that could embrace individuals, partnerships, corporations, non-profit institutions, and other entities that engage in a common creative or economic activity.  This broader formulation better describes the communities represented by trade associations (such as those in COA).   


Our understanding is that when the GNSO Council discussed the need for a community objection procedure, three examples regularly recurred of applications that could trigger such an objection from a community:  .navajo, .library, or .bank.  The community that might bring such a challenge in the first example fits comfortably within the definition in section 1.2.2.1; the second and third might not.  In order to accommodate all these examples, it should be made clear that the references to a “restricted population” throughout the discussion of community applications in the DAG are not limited to a population of individuals, and that a community of creative or economic actors qualifies as well.
   

B.  Community Objection Procedure 

1.  Standards to be applied 


COA’s main concerns in this area involve the standards for the Community Objection procedure set out in section  3.5.4.  These need to be clarified, and in some cases modified, in the next iteration of the DAG.  Otherwise, the uncertainties will unduly discourage use of this objection procedure. 


The first criterion proposed is that “the community invoked by the objector is a defined community.”  This is later phrased as “a well-defined community,” and the criteria listed on page 3-14 are not identical to (though they overlap with) the criteria earlier noted for the application designation and for standing.  These discrepancies should be addressed, and examples or further detail provided, in the next iteration of the DAG.  Page 3-14 lists the criterion of “how many people make up the community.”  As noted earlier, this may not be a relevant criterion in cases in which the community is composed of economic or creative actors, not of individuals.  


On the second criterion – “substantial opposition” – the DAG (page 3-14) does not adequately take into account the representative nature of community institutions.  If a few such institutions, representing the vast majority of members of the community (individual and/or corporate, as the case may be), express their opposition, how is that weighed with regard to the “number of expressions of opposition”?  Similarly, if the membership of a community is concentrated in one or two geographic regions, and the sources of expression reflect that concentration, is that a negative factor in evaluating “distribution or diversity among sources of expression of opposition”? 

COA does not understand what is meant by the last bullet under this criterion:  “costs incurred by objector in expressing opposition, including what other channels they have used to convey their opposition.”  Does the use of other channels to convey opposition cut against or in favor of the objection?  What if five organizations earlier used other channels, and then eight  other organizations, including two of the first five, joined together to file an objection?  Are the activities of the first group attributable to the actual objectors? Is the reference to costs intended to encourage or to discourage costly means of expression of opposition -- such as buying print or web advertising to convey opposition?  Further explanation is definitely needed.  


Regarding the fourth criterion – “detriment” –  the fact that representative institutions of the community in question (including participants in an economic sector constituting a community) consistently oppose the application should be enough in itself to create a presumption of detriment that the applicant would be required to overcome.  Obviously, the strength of this presumption would turn on the breadth and comprehensiveness of the expressed opposition. 


COA strongly questions the concept of the “complete defense” set out on page 3-15.  An applicant might, in theory, “satis[fy] … the standing requirements for filing a Community Objection” with regard to one defined community, but at the same time be vulnerable to a successful objection by established institutions of a community defined with different boundaries.  At most, this defense ought to apply only if the community is defined in identical terms, first by the objector and then by the applicant (in raising this defense by positing a  Community Objection that it might hypothetically have brought).  Even so, a strong showing of substantial opposition and of detriment ought to suffice to overcome this defense.  In any event, it should be clarified that the objector’s burden of proof (see section 3.5) does not apply to the adjudication of this defense.  

2.  Process concerns

COA believes that many of the concerns stated in the IPC comments concerning the Legal Rights Objection procedure also apply to the Community Objection procedure.  Examples include: 

· whether filing an objection waives the right to pursue other remedies;

· the possibility of seeking a 3-person panel to decide the objection; 

· the impact of a successful objection on the status of the application; and

·  the need for greater flexibility with regard to consolidation of objections filed by the same party on the same grounds against multiple applications for the same or highly similar character strings.  


With regard to standing to file a Community Objection, COA believes that established trade associations or membership/affiliate organizations for a particular creative or economic sector would meet the criteria set out in section 3.1.2.4.  More detail on these criteria, and the use of some examples of when standing would or would not be found, would be useful in the next iteration of the DAG.   In particular, there needs to be more explanation of how the last bullet in this DAG section – “the level of formal boundaries around the community” – would apply in the trade association/business sector context.  Associations and other organizations should also be encouraged to join together to file an objection, and should be able to cumulate their qualifications for standing purposes.   


The 2500 word limitation for an objection (page 3-5) may need to be relaxed in the case of a community objection, since it would be necessary for the objector to use this document  establish its standing as well to prove its satisfaction of the standards in several areas, as set out in section 3.5.4.   


ICANN should reconsider its policy (page 3-6) that objections will not be published as they are received, but only after the deadline for receiving all objections has passed.  This means that duplicative objections may be filed that could have been forestalled if there were greater transparency at this phase of the process.   Avoiding duplicative objections would be in the best interests of applicants, objectors, and dispute resolution service providers alike.  


There will be a disincentive to file potentially meritorious objections if the fees incurred cannot be reliably predicted at the outset.  According to section 3.4.7, fees for the community objection procedure will be assessed by panelists on an hourly basis, and section 1.5.1 gives an anticipated range of USD32,000 to 56,000 (assuming one panelist).  Additionally, section 3.4.5 gives the panelist unfettered discretion to appoint experts whose fees must be paid for by the parties.  ICANN must provide a more definite prediction regarding fees for community objections if it wishes to encourage objectors to use this mechanism rather than others to seek to prevent approval of an application that they find objectionable.  


C. Comparative Evaluation 

The term “comparative evaluation” for the process described in section 4.2 of the DAG is somewhat misleading.  Under this process, competing applications are never compared with each other.  If a community-based application is not involved in string contention – i.e., if the character string for which it applies is not the same as, or confusingly similar to, the string sought by any other applicant – then this process does not occur at all.  However, if there is any other applicant for the same or a confusingly similar string, and if a community-based applicant asks for it, then its application will undergo a new evaluation, not against any other application, but against the criteria set out in section 4.2.3.  This is the case even if there is only one community-based applicant in the string contention set.
  

If the application fails to score at least 11 of 12 possible points on this “comparative” evaluation, then the string contention will be resolved by an “efficient mechanism for contention resolution,” which seems to be a euphemism for an auction.
  However, as currently presented, the comparative evaluation process appears so slanted against community applicants that it is most likely to operate as a funnel for applications into an auction process.  COA participants share the strongly stated concerns of the IPC regarding the inappropriateness of resorting to auctions to award gTLDs in most cases, see http://www.ipconstituency.org/PDFs/IPC%20comments%20on%20auctions%20paper%20090708.PDF, and thus urge ICANN to re-think the “comparative evaluation” procedure.  Especially when only one community-based application is involved, it should be designed mainly to weed out specious claims of community-based status, rather than to impose a unjustifiably high hurdle between an otherwise qualified community applicant (including those that have survived Community Objection procedures) and the goal of a gTLD delegation.    

Under the “11 of 12” standard, a community-based application must earn the maximum score of 3 on three of four stated criteria in order to escape the fate of an “efficient mechanism,” i.e., auction.
    On each criterion, it seems quite likely that a relatively strong community-based application might fail to score a 3, based on the scoring standards presented on page 4-7 of the DAG. If this were to occur on as few as two of the four criteria, the application would slide down the funnel to an auction, even if it scored better than any other community-based applicant, or even if there were no such other applicant.  


On the first criterion, “Nexus between Proposed String and Community,” the application can score a 3 only if the “string is name of well-known abbreviation of community institution.”  In other words, an application supported by every library association in the world for .library would not score a 3, because there is no library community institution called “library.”  Similarly, no matter how many banking associations, banking regulators, or other financial services industry institutions supported a .bank application, it could at best score a 2 under this criterion.  


The second criterion, “Dedicated Registration Policies,” requires for a 3 score that  registration eligibility be “strictly limited to members of the pre-established community identified in the application,” and that the selection of names and their use also be regulated and enforced.  COA agrees that these may well be features of many strong community-based applications, but it is also quite conceivable that registration would be open, not only to community “members,” but also to those whose activities support those members: e.g., to cataloging service providers or even booksellers in the case of .library, or to consumer groups providing banking-related information in the case of .bank.  Such policies should not be virtually inconsistent with success at this phase, especially bearing in mind that the application is not being compared against those with stricter standards but simply against the criteria set out in the DAG.  


Third, the “community establishment” criterion demands that the community be of “considerable size and longevity” in order to achieve a 3 score.  This unnecessarily penalizes a relatively small or relatively new community, even if the application is not being compared at this stage with any other application that seeks to target a larger or older community. 

Finally, on the “community endorsement” criterion, any community-based application that has successfully weathered a Community Objection challenge would almost automatically be downgraded to a 2.  That score is awarded if there is “some opposition by groups with apparent relevance,” which of course would have to have been the case if anyone demonstrated standing to bring a Community Objection case.  Thus, an application’s victory in the objection phase would spell defeat in the comparative evaluation phase, unless the application achieved a perfect score on all other criteria.  


It seems clear that the “11 of 12” standard, and the description of some of the scoring criteria, need to be re-thought, if the comparative evaluation process is to fulfill its stated purpose and not simply serve as the anteroom to the auction process.  In addition, much greater specificity is required about who will conduct the comparative evaluation; how much it will cost; how it will be conducted; what safeguards against bias will be employed; and what role, if any, will be played by public comment at this stage.  The relevant passages from the DAG (page 1-20 to 1-21 re fees, and page 4-6 re other issues) shed almost no light on any of these questions.  


D.  Post-Delegation Obligations  
 

COA looks forward to reviewing the next iteration of the DAG, in which this issue, which is off-handedly mentioned on page 1-13, needs to be addressed in considerable detail.  As it has been informally described, this feature of the new gTLD process may mark a sharp departure from prior rounds with respect to the expectancy that a successful applicant may have for the future operation of the new TLD that has been delegated to it.  COA is especially interested in what role non-parties to the contract between ICANN and the new community-based gTLD might play in the process.  

III.  Intellectual Property Issues 

COA shares virtually all the concerns and questions outlined in the IPC submission.  We take seriously the risks that the adverse impacts of the new gTLD launch, as currently envisioned, on intellectual property owners, consumers and the community at large, could overwhelm any positive contributions in terms of competition and choice.  This balance between risks and potential benefits may be somewhat more favorable with regard to new TLDs that support underserved communities by enabling a full Internet experience in local languages employing non-Roman scripts (i.e., internationalized domain names/ IDNs).  But the full-scale launch of new gTLDs, especially those employing ASCII characters, should not proceed until more safeguards have been devised and implemented to reduce the risks identified. 


Among other safeguards, ICANN should consider a more expansive use of reserved names lists, or of a non-objection procedure, for certain character strings. The DAG (on page 2-5) includes a list of 34 character strings that are the only ones deemed unacceptable, on other than technical grounds, for new gTLDs. This list does not include a single globally-recognized brand, even though the allocation of gTLDs equivalent to such brands to applicants other than the brand owner would breed far more confusion and expose the public to far more risk than would occur if, for instance, an applicant successfully applied for a new gTLD such as .RFC-EDITOR.  

At the second level, the list of reserved names is in some ways even sparser, consisting only of two-character labels, ASCII equivalents of IDNs, and four other character strings (EXAMPLE, NIC, WWW, and WHOIS).  See http://www.icann.org/en/topics/new-gtlds/reserved-names-24oct08-en.pdf.   COA believes that ICANN could and must do much more to encourage, or even to require, new TLD applicants to put on the shelf at least some set of globally recognized brands and trademarks whose registration by anyone other than their owner (or a third party with the owner’s non-objection) would present an unacceptable risk to the public. 

This element would effectively complement some of the other requirements proposed by the IPC (and other commenters), most of which go toward ensuring that the pre-launch protective mechanisms of all new gTLDs are as centralized, or at least as uniform, as possible.  The goal should be a single portal, through which trademark owners can access the pre-launch regimes of all new gTLDs, and can make use of a common authoritative repository  for documentation of all their trademark claims.  The closer the new gTLD process can come to this goal, the more viable a launch of new gTLDs in the ASCII environment may become.  


COA also wishes to emphasize that the current requirement in the draft base registry agreement regarding publication of Whois data is entirely unacceptable.  Under Specification 4 to the base contract (see  http://www.icann.org/en/topics/new-gtlds/data-pub-24oct08-en.pdf, new gTLD operators will only be required to make very limited data on registrations publicly available via Whois, as the few remaining so-called “thin registries” do today.  However, most of the new gTLDs ICANN has recognized since 2000 have followed a “thick registry” model,  in which they collect and make publicly available a full set of contact data on domain name registrants, including administrative, technical, and in some cases billing contacts. see, e.g., http://www.icann.org/en/tlds/agreements/biz/appendix-05-08dec06.htm; http://www.icann.org/en/tlds/agreements/coop/appendix-S-01jul07.htm#part5.  This model should be followed in the upcoming gTLD launch, and Specification 4 should be revised to obligate the new registries to make a full set of Whois data publicly available on each registration in the new gTLDs, so that copyright and trademark owners (as well as law enforcement, consumers, and members of the public) will have ready access to this information.  Besides the myriad and well-documented benefits of such a policy for online enforcement of consumer protection rules, intellectual property rights, anti-fraud regulations, and other socially beneficial regimes, such a revision is also required for ICANN to remain in compliance with its “Affirmation of Responsibilities” adopted by the ICANN Board in 2006 in connection with the Joint Project Agreement with the U.S. Department of Commerce (see http://www.icann.org/en/general/JPA-29sep06.pdf).   

ICANN should also take this opportunity to provide incentives for the new registries to take on some of the responsibility for ensuring that the ICANN-accredited registrars which they employ to sponsor registrations live up to their obligations with regard to Whois.  Registries should also be encouraged to require that their registrars take proactive steps to improve the accuracy of Whois data; that they consistently cancel the registrations of those supplying false Whois data; and, if they provide proxy or private registration services, that they include and implement a process enabling copyright or trademark owners who present reasonable evidence of actionable harm to obtain access to the actual contact data of registrants.
  An expanded and strengthened version of item 45 of the draft evaluation criteria (see page A-19 of the Attachment to Module 2 for the current version) would be an appropriate vehicle for this valuable initiative.  


IV.  Concluding Observations 


A number of the comments that ICANN is receiving from business-related organizations raise a common concern: will the proposed new gTLD launch truly deliver significant benefits to the Internet community (including consumers, individual Internet users, and businesses large and small)?  Or, as too often was the case in previous new gTLD launches, will it primarily enrich registrars, registries, resellers of registration services, and those unscrupulous registrants engaged in speculation, opportunism, fraud, or worse?  Put another way, will a huge expansion of the gTLD namespace really provide greater competition and choice for  the general public, or will it mainly impose costs on current registrants, notably those who depend upon the integrity of brand protection?   COA shares the skepticism expressed by many other commenters on this score. 

ICANN would be much better situated than it is to provide a credible answer to these questions if it had carried out the direction of its Board in October 2006, and commissioned a comprehensive economic study of the domain name marketplace by a respected independent expert.  See http://www.icann.org/en/minutes/minutes-18oct06.htm.  Such a study would have provided answers to basic questions, such as whether the gTLD space constitutes one market, in which an influx of competitors might deliver consumer benefits, or whether it comprises multiple markets, perhaps one per TLD, in which case a new gTLD launch could be expected to deliver mainly fragmentation.   It is not too late to commission such a study, and to hold in abeyance the opening of the general application window, until the study results have been published, studied, and incorporated into the design of the new gTLD launch. This would not be incompatible with carrying through the IDN ccTLD “fast-track” initiative, and perhaps even a limited launch of other IDN gTLDs,  and thus responding to the one area where there is a documented demand for new TLD space whose satisfaction is likely to deliver clear benefits.  COA urges ICANN to consider seriously this option.  


Finally, ICANN should assess whether the rapid deterioration of global economic conditions in the fifteen months since the GNSO council sent its report on new gTLDs to the Board, or even in the six months since the Board gave a well-publicized green light to the initiative, call for any changes in the shape, pace or scope of the new gTLD launch.  This re-assessment is no different from what virtually every business, trade association, or membership organization is undertaking in the current environment.  Indeed, if ICANN declined to do so, it would stand out among its peers, however that term is defined, and a palpable aura of imprudence would rapidly materialize around its public image.  


COA commends ICANN staff for the hard work and consideration that obviously underlie the Draft Applicant Guidebook.  We hope our comments will be carefully considered and specifically responded to.  

Respectfully submitted, 


Steven J. Metalitz, Counsel to COA 
Steven J. Metalitz | Mitchell Silberberg & Knupp LLP | 1818 N Street, N.W., 8th Floor, Washington, D.C. 20036 USA | tel: (+1) 202 355-7902| fax: (+1) 202 355-7899| met@msk.com






� See � HYPERLINK "http://www.onlineaccountability.net" ��www.onlineaccountability.net�. 


� We recognize that the designation selected by an applicant will be only minimally examined by ICANN, if at all, unless a community objection is raised or in the case of string contention.  However, because similar definitions are used at those phases of the process, the questions COA raises should be clarified at the outset.  Furthermore, even if a “community-based application” is approved without any community objection being raised, and without a comparative evaluation, the new gTLD may be subject to some unspecified post-delegation obligations as mentioned on page 1-13.   


� In this circumstance, the stated purpose of the procedure – “to determine whether one of the community-based applications clearly and demonstrably would add more value to the Internet’s Domain Name System” (page 4-6) – cannot be fulfilled, since there is only one such application.    


� The only other “efficient mechanism” mentioned in the DAG (page 4-8) is “a settlement arrived at by contending parties.”  But the DAG then rules out the likeliest scenario under which such a settlement could occur, i.e., contending parties combining on a new application.  Thus, “settlement” is used here as a euphemism for “surrender” by one contending party.  The DAG does state that ICANN will undertake “continued investigation regarding the availability of alternative methods.”  ICANN should be more specific about the alternatives it is considering.  


� According to pages 4-7 to 4-8, if there is more than one community-based application in a string contention set and both score at least 11, the entire comparative evaluation process is ignored, and the applicant who “represents a much larger share of the relevant community” wins, even if that application scored 11 and the other scored 12.  There is no discussion of what happens if in fact the two applications scoring 11 or 12 seek to serve different communities, e.g., a .library to serve libraries, and a .librarie to serve francophone booksellers. 


� The precedent for provisions on registrar Whois specifications to appear in ICANN agreements with registries is well established.  See, e.g., � HYPERLINK "http://www.icann.org/en/tlds/agreements/asia/appendix-s-06dec06.htm#6" ��http://www.icann.org/en/tlds/agreements/asia/appendix-s-06dec06.htm#6�. 
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