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These comments are submitted in my personal capacity as one who has actively participated in ICANN processes since the organization’s founding in 1998 and who has actively participated in the GNSO PDP for the introduction of new gTLDs when it began two years ago up until the present.  My comments and questions do not necessarily reflect the views of my employer, VeriSign, nor do they necessarily represent the views of the gTLD Registry Constituency or GNSO Council, both of which I actively participate in.  Mostly my comments and questions are based on my understanding of the content and intent of the GNSO New gTLD Recommendations sent to the ICANN Board of Directors with a supermajority vote of the Council.

Let me start by complimenting ICANN Staff for the tremendous amount of work that has been done to date. I fully appreciate the huge task that we in the GNSO gave Staff and, with a few exceptions, am very pleased with the accomplishments to date.  I hope that my comments and questions are constructive in helping us reach a successful conclusion to a long and complicated process.
Module 1
Note:  In some cases below, similar comments and questions were asked in the New gTLD GNSO Working Session on Saturday, 1 November, 2008 in Cairo.

Section 1.1.2.8, p.1-7, 3rd ¶
“If the initial start-up requirements are not satisfied so that the gTLD can be delegated into the root zone within the time frame specified in the registry agreement, ICANN may in its sole and absolute discretion elect to terminate the registry agreement.”

· Is there any idea what that time period might be?

· Should it possibly correspond to the time period by which the TLD has to become active?
· Clarification on this would be very helpful to applicants.  
Section 1.1.3, p.1-8, 2nd ¶
“ICANN will open a public comment forum at the time the applications are publicly posted on ICANN’s website (refer to paragraph 1.1.2.2), which will remain open through the application round.”
· What is the definition of ‘application round’?

· Does it mean until the very last application is processed?

· How would public comments be used in the process?

Section 1.1.5, p.1-11
“ICANN’s goal is to launch the next gTLD application rounds as quickly as possible. The exact timing will be based on experiences gained and changes required after this round is completed. The goal is for the next application round to begin within one year of the close of the application submission period for this round.”

· This commitment seems too vague and conditional in light of the GNSO Implementation Guideline recommendation.  The intent was that at the beginning of the first round there would be a definite announcement of the start of the second round.

Section 1.2.1, p.1-11, last ¶
“Applications from individuals or sole proprietorships will not be considered.”

· Why not?
· If an individual or sole proprietorship is able to pass the evaluation process, why should they be precluded from applying?
Section 1.2.3, p.1-13
“Proof of good standing – Examples of acceptable documentation include a certificate of good standing or other equivalent official document issued by a competent government authority, if offered by a governmental authority for the jurisdiction.”

· What is this?

· What happens if governments do not issue such certificates?

· How will start-up businesses satisfy this requirement?

Section 1.2.3, pp.1-14 to 1-15, item 2
“Government support or non-objection – If an applicant has applied for a string that is a geographical term, the applicant is required to submit a statement of support or non-objection for its application from the relevant government(s) or public authorities. Refer to Section 2.1.1.4 for more information on the requirements for geographical names.”

· Even if this only included country names, this is not consistent with the GNSO recommendations. I personally could support this in the case of country names as defined in the IDNC recommendations for fast track IDN ccTLDs but going further seems very unwise and may be very difficult to implement.
· A ‘geographical term’ is terribly broad and thereby offers protection even beyond what I believe the GAC requested.
Section 1.1.4.3, p.1-18, last ¶
“Although ICANN intends to follow the security precautions outlined here, it offers no assurances that these procedures will keep an applicant’s data confidential and secure from access by unauthorized third parties.”

· Would it be acceptable for registries and registrars to have language in their ICANN agreements like this?  I seriously doubt it.
· Why would it be okay for ICANN to make such a worthless commitment?

Section 1.4.2, pp.1-18 to 1-19
“TAS users can refer to the FAQ/knowledge base or contact [email address to be inserted in final version of RFP] for help using the system. Users can expect to receive a tracking  ticket number and a response within 24 to 48 hours through the TAS submission tool.”

· Why such a slow response in a system that will likely be automated?

Section 1.5.1, p.1-19, gTLD Evaluation Fee
Considering the fact that the new gTLD process is supposed to be implemented on a cost recovery basis, why is it that an applicant that applies for more than one string is required to pay the same evaluation fee for each application?  It is clear that evaluation of the string itself is going to result in some costs but presumably most of the rest of the application would be identical and require no additional costs at all.  It certainly seems reasonable that all applicants pay a proportional share of general evaluation costs to the extent that their applications are mostly unique and it is understandable that it might be impractical to have a different application fee for every applicant, but it would be relatively easy to determine portions of the application fee that could be deducted in cases where no new evaluation activity would be required. Otherwise, this will result in applicants for multiple gTLDs subsidizing other applicants’ fees.
Section 1.5.1, pp.1-19 to 1-20
The 2nd ¶ says, “Applicants may be required to pay additional fees in certain cases.”

· At what point in the process would these fees have to be paid?
· Regarding the ‘Registry Services Review Fee’:
· What is the basis for a US$50,000 RSTEP review fee?
· This section starts off with “If applicable”; how will applicability be determined?  What criteria will be applied?
· ICANN postings regarding the introduction of new gTLDs have strongly emphasized the importance of innovation and competition; such an excessive fee for new registry services will discourage innovation and competition in providing services for registrants, users and the community as a whole.
· Considering that registrant fees collected via registries and registrars make up well over 90% of ICANN’s total revenue, it seems strange that this fee would even be considered; it would be different if the fees from gTLDs were being fully used to support gTLD related efforts, but that is definitely not the case and instead, they are being used to subsidize other ICANN bodies.  Considering the millions of dollars ICANN is receiving in gTLD registry fees, there should be absolutely no need to charge for RSTEP review.  It seems unlikely that even exceptional cases where RSTEP costs may be excessive could not be more than fully covered by the registry fees but, if that is not the case, those exceptional cases should be dealt with separately rather than as a general procedure for all.
· Regarding the ‘Dispute Resolution Adjudication Fee’:

· Is it possible for there to be more than two parties in a given dispute?

· If so, will all parties be required to pay the full fee?

Section 1.5.5, p.1-22, 1st ¶
“Refunds may be available to applicants who choose to withdraw at certain stages of the process.”

· This statement is way too vague to be helpful to applicants.

· A specific refund policy with guidelines that applicants can be aware of up front would be a very good idea.

Module 2

Note:  In some cases below, similar comments and questions were asked in the New gTLD GNSO Working Sessions on Saturday, 1 November, 2008 and Sunday, 2 November in Cairo.

In cases where the evaluation procedures are different than what was recommended by the GNSO, is it accurate to assume that a vote of greater than 2/3 of the Board will be required unless the GNSO in some way concurs otherwise?  (Note Section 13.b of the GNSO PDP of Annex A in the ICANN Bylaws: “In the event that the Council reached a Supermajority Vote, the Board shall adopt the policy according to the Council Supermajority Vote recommendation unless by a vote of more than sixty-six (66%) percent of the Board determines that such policy is not in the best interests of the ICANN community or ICANN.”)

Section 2.1.1.1, p.2-2, last ¶  
“The similarity review will be conducted by a panel of String Similarity Examiners. This examination will be informed by an algorithmic score for the visual similarity between each applied-for string and each of other existing and applied for TLDs. The score will provide one objective measure for consideration by the panel.”

· It should be made very clear to applicants up front that the definition of confusing similarity is not just visual.  It is understandable that the algorithm can't do much more than that.  And that's fine.  But it's very important to communicate that the definition of confusing similarity goes well beyond visual. It could be easily concluded, because the algorithm only covers visual confusion, that that's all that matters, which is not the case with regard to GNSO recommendation 2.
Section 2.1.1.1, p.2-3, Standard for String Confusion
“For the likelihood of confusion to exist, it must be probable, not merely possible that

confusion will arise in the mind of the average, reasonable Internet user.”

· How will probability be determined?  This should be clearly defined.
Section 2.1.1.4, pp.2-8 to 2-9
“ICANN will review all applied-for strings to ensure that appropriate consideration is given to the interests of governments or public authorities in country or territory names, as well as certain other types of sub-national place names. The requirements and procedure ICANN will follow is described in the following paragraphs.”

· This is clearly contrary to the GNSO recommendations.  The GNSO recommended (by a supermajority) that a dispute process be used and that governments and the GAC would have standing to file a dispute.
Section 2.1.1.4.1, p.2-9, 1st full ¶
“The following types of applications must be accompanied by documents of support or non-objection from the relevant government(s) or public authority(ies).

· “Applications for any string that is a meaningful representation of a country or territory name listed in the ISO 3166-1 standard (see http://www.iso.org/iso/country_codes/iso_3166_databases.htm). This includes a representation of the country or territory name in any of the six official United Nations languages (French, Spanish, Chinese, Arabic, Russian and English) and the country or territory’s local language.”
· It should be noted that some countries or territories have more than one local language.

· With the understanding that I am not speaking for the GNSO Council but only in my personal capacity, I support this exception from the GNSO new gTLD recommendations because it would eliminate conflict between gNSO and ccNSO new TLD processes and minimize user confusion.

· “Applications for any string that represents a subnational place name, such as a county, province, or state, listed in the ISO 3166-2 standard.”
· “Applications for a city name, where the applicant clearly intends to use the gTLD to leverage from the city name.”

· “An application for a string which represents a continent or UN region appearing on the Composition of macro geographical (continental) regions, geographical sub-regions, and selected economic and other groupings list at http://unstats.un.org/unsd/methods/m49/m49regin.htm.”

· It is not clear why the implementation plan provides for exceptions to the GNSO recommendations for the above three cases.  It seems to me that the dispute process proposed by the GNSO could be used effectively for cases like these.  These cases seem to even go beyond the general consensus of the GAC as communicated in Cairo.
Section 2.1.2.2, p.2-13, top ¶
“Evaluators are entitled, but not obliged, to request further information or evidence from an applicant, and any such request will be made solely through TAS, rather than by direct means such as phone, letter, email, or other similar means. Only one exchange of information between the applicant and the evaluators may take place within the Initial Evaluation period.”

· Why would evaluators not be obliged to request further information or evidence if it is needed?  Leaving it up to the evaluators to decide whether to request additional information or evidence adds subjectivity to the process that would be contrary to the GNSO recommendations for an objective process.

· Why must any such requests be made solely through TAS?  Assuming that TAS is flexible enough to handle the multitude of scenarios that might occur, that might be okay. But what if it is not?  A rigid requirement to use TAS in a case where TAS may not bit the need well could unfairly impact an applicant.
· Why would only one exchange of information be permitted?  If an applicant is being unresponsive, that is one thing, but it seems quite possible that a responsive reply from an applicant could lead to additional questions.  Restricting interactions between the applicant and the evaluators to one occurrence would create an excessive burden on the evaluators to ensure that they thoroughly and clearly describe requests for more information and/or evidence.  If the evaluators fall short on this burden, an applicant could be unfairly disadvantaged because of the evaluators failure.

Section 2.1.1.2, p.2-14, Procedure, 2nd ¶
“If ICANN’s preliminary determination reveals that there may be significant security or stability issues surrounding the proposed service, the application will be flagged for an extended review by the RSTEP”

· Will this entail an additional fee?  (e.g., the US$50,000 RSTEP fee?)
· Is it possible that the RSTEP might be overwhelmed and not be able to respond in a timely manner?  If so, how would applications be prioritized and how would communications with affected applicants happen?
Section 2.2, p.2-15, top two ¶’s
Requests for extended evaluations are only allowed in four situations. An applicant may request an extended evaluation in two areas: technical and operational capability and financial capability.  ICANN may do so in two areas: DNS stability and registry services.
· Why were these four areas singled out for this purpose?

· Isn’t it possible that evaluation errors could be made in other areas as well?

· It is clear that cost considerations are a factor here, but what about giving applicants the option of extended evaluations in other areas at their expense?

Section 2.2.2, p.2-16, 3rd ¶
“If an application is subject to such an Extended Evaluation, an independent 3-member panel will be formed to review the security or stability issues identified during the Initial Evaluation.”

· Would the panel be formed from RSTEP panelists?
· If not, what would be the pool of panelists for this and what would be their qualifications?
Module 3
Note:  In some cases below, similar comments and questions were asked in the New gTLD GNSO Working Sessions on Sunday, 2 November in Cairo.

Section 3.2.1, p. 3-6, 2nd ¶
“Each applicant and all objectors must provide copies of all submissions to the DRSP associated with the objection proceedings to one another, and to ICANN.”

· Would it not be possible to do this via the electronic system?
Section 3.3.1, p.3-6, 2nd bullet
“Each response must be filed separately. That is, if an applicant wishes to respond to several objections, the applicant must file a response and pay a filing fee to respond to each objection.”

· This seems like an overly burdensome requirement, especially in cases where objections are reasonably similar.
· The rationale for requiring an objector and the applicant to both pay fees makes sense, but it is not clear that requiring the applicant to pay a fee every time a response is filed seems excessive and also could be administratively challenging in terms of paying and collecting fees.
Section 3.4.2, p.3-8, 4th ¶
“New gTLD applicants and objectors also will be permitted to propose consolidation of objections, but it will be at the DRSP’s discretion whether to agree to the proposal.”

· Will dispute fees be reduced when objections are consolidated?
Section 3.4.3, p.3-8, 3rd ¶
“There are no automatic extensions of time associated with any cooling off period.”

· Does this mean that the cooling off period counts against any applicable time limits?

· If so, would this not be a disincentive to agree to cooling off periods?

· As long as the parties involved are aware of the delay caused by a cooling off period, why wouldn’t the time limits be automatically extended for the amount of time used in the cooling off period?

Section 3.4.4, p.3-9, ¶’s 2, 3 & 5
“There will be one panelist in proceedings involving a string confusion objection.”

“There will be one panelist with relevant experience in intellectual property rights disputes in proceedings involving an existing legal rights objection.”

“There will be one panelist in proceedings involving a community objection.”

· In all three of these cases, why wouldn’t objectors and/or applicants be allowed to request a 3-member panel if they are willing to pay the expense if they lose?
Section 3.5.1, p.3-11, last ¶
“String confusion exists where a string so nearly resembles another that it is likely to deceive or cause confusion. For a likelihood of confusion to exist, it must be probable, not merely possible that confusion will arise in the mind of the average, reasonable Internet user. Mere association, in the sense that the string brings another string to mind, is insufficient to find a likelihood of confusion.”

· This is extremely general, too subjective and omits the detail provided in the GNSO recommendations.  Evaluators, applicants and potential objectors should be provided the clarification that the GNSO provided in its recommendations so that they have the fullest picture possible of what string confusion is.  (See Recommendation 2 Discussion in the Term of Reference – Selection Criteria section of the GNSO Final Report at http://gnso.icann.org/issues/new-gtlds/pdp-dec05-fr-parta-08aug07.htm#_Toc43798015 .)
Module 4
Section 4.1.3, p.4-5, 2nd ¶
“Applicants may not resolve a case of string contention by changing their applications by, for instance, selecting a new TLD string or creating a joint venture as a means to resolve the contention case.”

· Why are joint ventures not allowed?

Section 4.2.1, p.4-6, 2nd ¶
“Only community-based applicants may elect a comparative evaluation. ICANN policy states that if there is contention for strings, a claim to support a community by one party will be a reason to award priority to that application.”

· What happens if the claim of support from the community is not substantiated?
· Would the claim to support a community be substantiated before getting to this point of the process?

Section 4.2.2, p.4-6, 1st ¶
“The panel’s charter is to determine whether one of the community-based applications clearly and demonstrably would add more value to the Internet’s Domain Name System.”

· How is added value determined?
· What objective criteria would be used to measure added value?

“Open applicants within the contention set will not participate in the comparative evaluation.”

· It would be helpful to provide some examples of the different scenarios that could happen in this regard.  Are these conclusions correct for applications contending for the same gTLDs:

· An Open gTLD would lose to a Community-based gTLD if the Community-based gTLD passed the evaluation?

· An Open gTLD could only win against Community-based gTLDs if all Community-based gTLDs were unable to substantiate their community support, assuming they met all other requirements, or if a comparative evaluation did not produce a winner?

· Does an Open application that is implicitly focused on a community get the same treatment as a Community-based application?

Section 4.2.3, p.4-7, Table
For Dedicated Registration Policies:

· Why does the first policy (Registration eligibility is strictly limited to members of the preestablished community identified in the application. Registration policies also include name selection and use requirements consistent with the articulated scope and community-based nature of the TLD.  Proposed policies include specific enforcement measures including investigation practices, penalties, takedown procedures and appeal mechanisms.) get a higher score than the second policy (Registration eligibility is predominantly available to members of the preestablished community identified in the application, and also permits people or groups informally associated with the community to register.  Policies include some elements of the above but one or more elements are missing.)

· Both could presumable serve the community equally well, in fact the second one could be argued to serve the community better.  If the difference has to do with the enforcement measures then, that may be understandable but the difference in terms of whether registration is limited to members of the community and those who are informally associated with the community may not be a factor.
For Community Establishment:

· The third column (1 point) is “No community addressed”.  Wouldn’t this be an Open application and therefore ineligible for comparative evaluation?

For Community Endorsement:

· In the first column (3 points), does “Endorsement by a recognized institution or by member organizations” mean there is no opposition?  What if there are multiple recognized institutions? 
· This category seems to need some added detail to differentiate the scores.

Section 4.3, p.4-8, 3rd ¶
“. . . those withdrawing cannot apply for a new string.”

· Is it correct to conclude that this means in the current round?  Probably should clarify.
Section 4.4, p.4-9, p.5-1, 2nd ¶
“If the winner of the contention resolution has not executed a contract within 90 days of the decision, ICANN has the right to extend an offer to the runner-up applicant to proceed with its application.”

· This could easily be used as a hard-armed tactic to essentially give an applicant no negotiation leverage.  If that is not the intent, it might be worth rethinking this.

· After spending the large sums necessary to develop an application and pay the fees, this might be a poor approach.

Section 4.4, p.4-10
“This offer is at ICANN’s option only. The runner-up applicant in a contention resolution process has no automatic right to an applied-for gTLD string if the first place winner does not execute a contract within a specified time.”

· Why?
Module 5
Section 5.1, Registry Agreement, 3rd ¶
“All successful applicants are expected to enter into the agreement substantially as written.”

· Considering the large number of potential new agreements and the compliance responsibilities that will go along with them, this position is understandable, but this means that it is all the more critical that the base agreement be a sound document for both contracting parties (ICANN and the registry operator) that will serve the needs of the community well while still encouraging innovation and diversity.
· ICANN has years of experience with registry agreements and I believe it is fair to say that the results of recent agreements have been very successful.  So why does the currently proposed draft registry agreement deviate so much from existing registry agreements?
· Are there key areas in existing agreements that ICANN Staff think have been unsuccessful?
· If so, what are those and why are they thought to be unsuccessful?
· The proposed base agreement is terribly one-sided in ICANN’s favor, thereby putting new registries at a disadvantage when they try to compete with new gTLDs.  Starting a new registry business model is risky enough without having to deal with uncertainties in an agreement that allows ICANN to unilaterally make changes in the future.
· Current registry agreements provide guidelines for making changes using defined processes and with appropriate limitations to make it at least somewhat tenable for registries to agree to implement future consensus policies that are unknown at this time.  To do that without some limitations and procedures is unacceptable in any good business model, whether it be a for-profit model or a not-for-profit model.
· In posting New gTLD documents and in public communications about the introduction of new gTLDs, ICANN has appropriately emphasized the importance of innovation and competition.  But the goals of innovation and competition will be seriously hindered if new registry operators are required to execute agreements that are one-sided.
Section 5.2.1, Technical Testing, p.5-2, Table, IDN (variant) tables
Criteria: “IDN tables must be developed and provided by the IDN string applicant at the time the application was submitted. The table must fulfill the requirements from the IDN Guidelines as well as the IANA repository requirements in order to be considered valid (see http://iana.org/procedures/idn-repository.html).”

· Is it correct to assume that this requirement applies to both IDN gTLDs and IDN 2nd level names in a given gTLD?  I think this should be explicitly stated.
Module 6
(No comments or questions at this time.)
