Nominet Response to the ICANN Consultation on 
Proposed Bylaw Changes to Improve Accountability

Introduction

1. Nominet is the registry for .uk Internet domain names:  we are the third largest country-code top-level domain (behind China and Germany) with almost eight million registered domain names. We have been an active participant in ICANN since its inception and play a leading role in the ccNSO community.

2. We are pleased to have the opportunity to respond to the ICANN consultation on Proposed Bylaw Changes to Improve Accountability.

3. We welcome the new proposals for an independent review process for Board decisions.  We believe that it is important to have a mechanism open to all stakeholders (whether actively engaged in ICANN or not) to appeal against a Board decision in clearly defined circumstances and that this review should be independent.  

4. The appeals procedure should be seen as a point of last resort:  the Board should normally be aware of individuals’ and communities’ concerns and should, as a first priority, seek to respond to them.  Resort by parties to this mechanism is already likely to indicate a breakdown of trust in the normal ICANN processes.

5. We would recommend that any process could start with a mediation phase with the aim of addressing any communications failure or to try to re-build trust.

Failure to reach Consensus as a Basis for Appeal

6. ICANN was set up as a forum for developing a community-led, consensus-based approach to decision-making.  In recent years, certain decisions appear to have caused polarisation between communities.  This has led some to feel that they have not received a fair hearing or that sufficient safeguards have not been put in place.  While we would prefer these cases to be directly addressed by the Board when it makes its decision, we believe that an independent review could provide a framework to respond to these concerns.

7. It is such a fundamental expectation on ICANN that we believe that lack of consensus or failure to respond to legitimate concerns of particular groups of stakeholders should be clear justifications for lodging an appeal.  This is wider than the conditions identified in articles 2.b, d, f, or i.

8. That there had not been an adequate response to input should also be a criterion for an appeal.  This goes beyond the requirement that the organisation/community did not have the opportunity to make submissions to the Board before the decision was made.

Access to the Appeals Process

9. Access to the independent review process should be easy for those not normally involved in ICANN, but, as noted above, we suggest that consideration be given to introducing an intermediate mediation phase.

10. The process should not solely be limited to single organisations, but rather should encourage aggrieved parties to work together on a single appeal to avoid long drawn-out processes, with the attendant uncertainty that disputes cause.

11. We note that, in the current consultation, no mention is made about the scale of fees identified with the preferred providers.  There is a fine balance between discouraging abuse of the system and enabling appropriate use of the process by any stakeholder.  Attention needs to be given to access by smaller organisations, voluntary bodies or stakeholders from developing countries

Use of the IRB to Clarify Issues of Wider Concern

12. Consideration could be given to allowing ICANN to launch the independent review process itself to help clarify issues or bring them to conclusion.

Board Response to IRB Decisions (Article 15).

13. We are concerned that Article 15 allows the Board to override the IRB’s findings as “not in the best interest(s) of ICANN”, without any options for appeal or further discussion in the community and with only a limited requirement for the Board for justification.  As the Board is as likely to consider that its original decision was made in the company’s best interests and as it would have had the opportunity to make its case (and, hence, it can be assumed that these arguments had been rejected by the IRB), further thought needs to be given to the circumstances that could allow the Board to ignore the independent review.  

14. ICANN has wider responsibilities than many “normal” companies, in particular through the public-interest nature of its role.  Any rejection of the IRB’s decision should be clearly justified and should only be exercised in exceptional – and clearly identified – circumstances.

Nominet

25 September 2009

