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eBay Inc. (eBay) welcomes this opportunity to comment on the draft report of the Implementation Recommendation Team (IRT) that has been established to propose concrete solutions to trademark problems presented by the rollout of new generic Top Level Domains (gTLDs). 

We commend ICANN for initiating the formation of the IRT.  eBay continues to believe that the trademark issues which the IRT is addressing are among the most important questions that must be satisfactorily resolved before the new gTLD launch can safely proceed.  Overall, we believe that the recommendations in the IRT draft report are an important step in the right direction.  However, a number of questions will require further study and discussion.  

eBay welcomes the proposal for an IP clearinghouse to provide a common means of administrative support to pre-launch rights protection mechanisms of the various new gTLD registries.  The IP clearinghouse would allow companies to deposit information verifying their intellectual property rights once with this organization instead of providing it repeatedly to each and every registry during the sunrise period. This should help to reduce the costs and complexity faced by trademark owners such as eBay that seek to protect their rights at the second level in new gTLDs.  However, the obligations of new gTLD registries with respect to pre-launch rights protection mechanisms must be spelled out in greater detail.  It is not clear from the draft report just how the proposed mechanisms will be evaluated by ICANN.  Consider a new gTLD application that fails to offer at least one of the following: (1) an IP claims system, relying on data in the IP clearinghouse; (2)  a standard sunrise registration process, also relying on such data; or (3) some rigorous form of pre-registration verification.  Could such an application meet the standard set out in the draft report for rights protection mechanisms?  If so, how?  If not, shouldn’t the necessity for one or more of these three mechanisms be spelled out? While we agree with the IRT’s conclusion that “one size does not fit all” and that a single standard rights protection mechanism may not be feasible for all new gTLDs, it is still necessary for ICANN to set a clear standard, to measure all applications against it, and to hold all successful applicants to the representations they make in the application.  

Both at the top level and at the second level, the draft report defines what constitutes an  “identical match” between a trademark and a proposed new gTLD character string or second level registration.  See page 9 of the IP clearinghouse section.  eBay finds this definition ambiguous and urges that it be reviewed.  Any character string that contains the “complete and identical name protected by the trademark” would be treated as an “identical match.”  For example,  YAHOOO would qualify as an “identical match” for the trademark YAHOO!, because it contains the same five alphabetic characters in the same order.  However, a similar typographical error such as MIRCOSOFT for MICROSOFT would not be treated as an “identical match.” Both YAHOOO and MIRCOSOFT pose similar dangers to the respective brand owners, and it is not clear why they should be treated differently. It may be clearer to specify that for an identical match, the domain name must not only contain, but also be limited to, the complete and identical name protected by the trademark, subject to rules regarding non-alphabetic characters.    
The Uniform Rapid Suspension system (URS) is one of the most important features of the IRT draft report.  eBay welcomes this proposal as a constructive and realistic response to the huge problem of typosquatting and other abusive registrations that do not constitute an “identical match” with a trademark.  Very rarely are there are legitimate issues in these cases, and usually the registrant makes no effort to contest them.  But the current UDRP is too expensive and time-consuming to justify using it at the high volumes required.  A URS system would be invaluable if it can dispose of these default cases quickly (within 20 days), at a low cost, and in high volumes.  The major concern about abuse of a URS system involves ensuring that the registrant actually receives notice of the URS proceeding.  We believe that the URS proposal contained in the draft report takes this concern very seriously, and that under the proposal there is little risk that a legitimate registrant will be disadvantaged.  We also believe that the penalties for abuse of the URS process are a valuable feature.  We will be studying the URS proposal more thoroughly and may have some more comments to offer in the future, but in principle we commend it and urge ICANN to consider incorporating it into its registry agreements with new gTLDs.  

We reserve judgment on the post-delegation dispute policy recommended in the IRT draft report.  eBay has long been concerned about ICANN’s inadequate contract compliance efforts, especially with registrars but also with registries.  It is essential that the contracts with new gTLDs be clear, specific and enforceable, and that they be enforced vigorously by ICANN.  eBay is not convinced that an additional procedure is needed as an overlay to vigorous and transparent contract enforcement.  In addition, the proposal in the draft IRT report is confusing in many ways.  For instance, there appears to be a contradiction between section 2.4.3 of this section of the report, which provides for contract termination for “repeat offenders,” and section 2.6, the last paragraph of which states that findings under the dispute process shall not influence the resolution of subsequent disputes.  However, we do support the concept of graduated enforcement tools, as laid out in section 2.4 generally.  We plan to follow further debate on this issue closely.  
eBay strongly supports the IRT recommendation that all new gTLDs, like virtually all those recognized by ICANN throughout its history, collect and publish “thick Whois” data on all registrations within the TLD.    ICANN has never provided any persuasive justification for deviating from this long-standing policy.  The IRT recommendation will not only facilitate the enforcement of trademark rights, but will also facilitate critical efforts by both private and public sector entities to combat phishing, malware exploits, and other malicious behaviors in the new gTLDs.  We also continue to believe, as stated in our comments on DAG v.1,  that “new TLD applicants should also be asked what they plan to do to ensure that the registrant contact information collected by registrars (and stored at the registry level) is accurate, complete and up to date, and how they plan to deal with proxy or private registrations, if permitted in the new TLD.   Applicants’ answers to these questions should be made public, of course, and should be evaluated as part of the evaluation process.”  We urge the IRT to take up this issue of registry enforcement of registrar Whois-related obligations in preparing its final report.  

Finally, in our comments on DAG v.2, eBay highlighted the problem of termination of registry agreements, especially when the new gTLD is dedicated to a single company, its employees or dedicated users, and the TLD string represents the company’s name or brand. See http://forum.icann.org/lists/2gtld-guide/msg00110.html.  It should be clarified that in this circumstance, no successor registry authority may be designated without the consent of the terminating operator.  Since this issue clearly involves protection of trademark interests, we hope that the IRT will be able to address it in its final report.   
eBay commends the volunteer members of the IRT, and the ICANN staff supporting them, for a remarkably productive effort over a very short (perhaps unreasonably short) timeframe. We reiterate that the IRT draft report constitutes an important step in the right direction.  We urge ICANN to incorporate many of these recommendations into the new gTLD plan.  We stress once again that there are issues into which the IRT did not have time to delve in the three or four weeks between its launch and the issuance of its draft report, but which are critical for the success of the new gTLD launch.  Furthermore, as laid out in our comments on DAG v.2, we urge ICANN to identify and announce as soon as possible a strategy for addressing each of the other “overarching issues” that it has listed as essential to resolve before the new gTLD launch can occur. The LRO procedure should be improved and more fully explained, as advocated by eBay in its comments on version 1 of the Draft Applicant Guidebook (DAG v.1).  See http://forum.icann.org/lists/gtld-guide/msg00160.html.  eBay appreciates consideration of its comments by the IRT and by ICANN, and looks forward to reviewing the final report.  Please do not hesitate to contact the undersigned if we can provide further information.  
Respectfully submitted,  

Mike Yaghmai

Senior Director and Counsel Intellectual Property
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