A Test-bed for Trademark-free TLDs
By Danny Younger
Introduction:

When the GNSO Council initiated a policy development process that pertained to the introduction of new gTLDs, I asked myself, “What do I detest most about the way new TLDs have been introduced?”  It will doubtless not be a surprise to many of you to know that I, for one, thoroughly despise what has happened to the DNS in our headlong rush to accommodate intellectual property concerns. 
Not only has almost every single word in the English language been trademarked by someone, but to make matters worse we have (through Sunrise procedures), given a registration first-right-of-refusal to trademark interests at the expense of our own rights as internet users.
The average user that wants to create a website with a pretty picture of a sunny day that contains nothing but sunny and cheerful poetry who wants to select a domain name such as sun.TLD is shoved to the back of the bus and is told, “Sorry buddy, only commercial interests are allowed at the head of this line”.
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To be clear – what we have approved is a policy of discriminatory segregation in the namespace.  We have said that certain groups have more “rights” than others, that we must have separate entrances for different types of registrants:  a “sunrise door” for the special few and a “land rush door” for the many who must grovel for their share of slim pickings after the trademark interests have picked the field clean of all but chaff.
It never needed to be this way; the White Paper cautioned:  “For cyberspace to function as an effective commercial market, businesses must have confidence that their trademarks can be protected. On the other hand, management of the Internet must respond to the needs of the Internet community as a whole, and not trademark owners exclusively.”  

Sadly, the GNSO community has thus far favored intellectual property interests to the detriment of the broader community of registrants – they have chosen not to heed the policy guidance offered by the White Paper.  This is a wrong that must be corrected.
The Landscape:
As we look around the DNS we see the consequences of defensive registrations that rise like nauseating billboards polluting our information superhighway.
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Everywhere we search, the trademark holder that is exploiting common words has swallowed up .com, .net, .biz, .info, and all of the other desirable namespaces, thereby hindering everyone else from equally enjoying the promise of the internet.
Unless we change our policies to eliminate the need for Sunrise provisioning, as we create new TLDs all we will be doing is nothing more than generating new opportunities for registrars to continue fleecing the trademark community (that will be suckered into buying even more costly defensive registrations) while we will be doing nothing whatsoever to enhance the Internet’s potential utility for the rest of the user world.  

What’s the point of adding new gTLDs if all of the good names in the new namespaces will similarly be scooped up by the trademark holder community?  Why should “beautiful.TLD” necessarily go to some pharmaceutical company just because they’ve secured a trademark on a common word, or why should it go to Proctor & Gamble to function solely as a defensive registration for their beautiful.com domain?  How does that really help anyone?  
Trademark holders already have enough billboards in cyberspace; they certainly don’t want to have more, nor do they want to find themselves being forced into buying defensive registrations ad nauseam every time a new gTLD is added – this is why the intellectual property lobby has been pushing to restrict the growth of the namespace – the current policy has been costing them money and will cost them plenty more if it continues unabated.  Meanwhile, the average registrant would assuredly appreciate a chance at registering some common words.

How do we make both parties happy and guarantee the successful expansion of the namespace? 
How do we end the segregation that “protects” a few select interests while it tarnishes the spirit of many others?  How do we end the pox that the intellectual property community has become?  How do we end the insidious influence of the commercial interests within ICANN whose zeal to “Brand! Brand! Brand!” is eating at what remains of our differentiated namespace like a putrid, malignant cancer?  How shall we protect the basic building blocks of language – common words – from systematic abuse in the DNS by these trademark and commercial forces?  
Beautifying the Landscape:
There was a time in the history of the United States when we as a people cried out against the abuse of our resources; this public outcry led to the creation of the America the Beautiful initiative.  The cornerstone of the initiative would be the Highway Beautification Act of 1965, which called for control of outdoor advertising, including removal of certain types of signs, along the Nation's growing Interstate System. It also required certain junkyards along Interstate or primary highways to be removed or screened and encouraged scenic enhancement and roadside development.  As a matter of national policy we said “no” to trademark and commercial interests that were polluting our transit infrastructures with the needless proliferation of billboards promoting one trademark after the next.  
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As a matter of policy, as we expand our DNS infrastructure, it now time for the Internet community to say “enough is enough” to the trademark and business lobbies and to take back our DNS so that the public may come to better participate in and enjoy this spectacular resource.  It’s time to say “no” to preferential rights for trademarks in new gTLDs.
A History of Complaints ( …and it’s not just me):

I cite from “Evaluation of the New gTLDs:  Policy and Legal Issues” prepared by Summit Strategies International
:
“One category of complaints, brought by potential registrants and others in the ICANN community, asserted that trademark holders should not receive any prior registration privileges, i.e., there should not be a Sunrise process. Instead, all domains should be awarded during Land Rush. It is difficult to argue, for example, that an individual named Ivan Brian Moore has less right to register ibm.info than the International Business Machines Corporation.  

A second batch of complaints, brought by those unable to register certain choice names centered on concern that legitimate trademark holders were able to claim “generic” words in advance of the general public. The domain name “sun.info,” for example, was registered during Sunrise by Sun Microsystems, Inc.”
Toward a Solution:
It seems to me that there is a clear contradiction between trying to attract new users to the DNS while simultaneously allowing trademark holders to claim priority registration of names in new TLDs through a Sunrise program.   The DNS is not well served by this type of contradiction; therefore, it’s time to give serious thought to examining how we go about allowing the sun to set on these troublesome sunrise procedures.
Sunrise procedures were enacted not for the sake of guarding legitimate interests in names, but rather they came into being solely in response to competitive pressures – registry applicants, in order to obtain their holy grail 
(a TLD), believed that they absolutely had to cater to the maximum extent possible to intellectual property interests in order to fulfill the “protection criterion” established in the year 2000 TLD selection process.  
While pursuing this course of action became a tactical success for the few fortunate recipients of ICANN’s largesse, the concept itself was a strategic disaster as it has saddled us with a profound distaste for more of the same.  I am confident that potential registry operators, having learned their lessons from the prior Sunrise uproar, would relish the opportunity to avoid in the future the numerous and costly headaches that Sunrise occasioned.

In retrospect, I think that we can successfully argue that the UDRP alone (as flawed as it is) has done a better job of striking a balance between protecting IP holders from abusive registrations and not precluding users from registering names than did the enactment of Sunrise provisions by the sundry registries.   
I further believe that I share the view of others when I state that as a community we can be prepared to rely on the UDRP alone, without invoking any preferential start-up mechanisms.   This policy approach should reasonably satisfy trademark holders (although they can be expected to grouse for a while) while it eminently serves to protect the interests of the vast majority of Internet registrants.  
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 “a trademark does not confer a right to prohibit the use of the word or words by others, a trademark only gives the right to prohibit the use of it so far as to protect the owner’s goodwill against the sale of another’s product as his” – Oliver Wendell Holmes  
Sunrise provisions went too far – they prohibited the use of words by registrants other than trademark holders by keeping the average registrant out of the pool of desirable names until the pool was substantially drained by trademark holders.  This abuse needs to end.
The Policy Proposal:
· Make it clear that we neither desire nor need “Sunrise” for new gTLDs.
  
· First Come First Serve should be the operative policy for all domain name registrations in the Sunrise-free gTLDs.  

A Test-bed for Trademark-free TLDs:
ICANN is comfortable with the idea of test-beds; it has no objection to “proof of concept” proposals.  In that spirit, I am suggesting a preferential round of TLDs that will support a certain well defined community – the community of registrants that hold no trademarks (that’s about 98-99% of all internet users).   
Just as there are rules for TLDs such as .pro or .museum (as in, you must be a professional, or you must be a museum), so too will there be one significant rule for this set of TLDs:  registrants may not register the name of any trademark that they may hold – they will be in, and must respect, a trademark-free zone on the Internet.  
Naturally, registrants are still under the obligation not to infringe on other people’s marks and are, of course, liable to UDRP actions should infringement occur.
We have already given trademark holders a large set of TLDs within which they can act to establish their marks, and that action has given us nothing but aggravation.  It’s only fair that we now afford an equal chance to those in the community that want namespaces that are totally free from the scourge of trademarks.

A reminder – RFC 1591:  “The registration of a domain name does not have any Trademark status.”
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