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Statement of the NCUC:
Note: gaps in paragraph numbering indicate deletions during constituency discussion

Preamble

01.  The Noncommercial Users Constituency (NCUC), an ICANN body open to  noncommercial organizations involved in education, community networking, public policy advocacy, development, promotion of the arts, children's welfare, religion, scientific research, human rights and many other areas, is pleased to offer to the Generic Names Supporting Organization (GNSO) Council this document detailing the current constituency view with respect to the Terms of Reference for the Policy Development Process on “Policies for Contractual Conditions – Existing gTLDs”.  
02.  Pursuant to requirements of the GSNO policy development process as outlined by the ICANN bylaws (see Annex A, Sec. 7(d)(1),) the NCUC came to the following conclusions on the basis of current member discussions, insights gleaned from representative participation in the relevant GNSO Rapporteur Groups and Task Forces, and in light of prior positions taken by the constituency.  As a vote on this Constituency Position Statement was not conducted by the constituency, we are providing a clear statement of all positions espoused by constituency members in conjunction with an annex that provides the following:
1)  A clear statement of how the constituency arrived at its position that details the manner by which the NCUC deliberates an issue, and a list of all members who participated or otherwise submitted their views;
2)  An analysis of how the issues would affect the NCUC, including any financial impact on the constituency; and
3)  An analysis of the period of time that would likely be necessary to implement the policy recommendations.

03.  The NCUC recognizes that the overall goal of this PDP is to determine what policies are appropriate for the long term future of gTLDs within the context of ICANN's mission and core values that relate to the issues identified in the specific terms of reference cited below.  Accordingly the NCUC, as appropriate, will supplement its commentary with references to the ICANN organizational mission and core values as further augmented by the language of the Joint Project Agreement and the ICANN Affirmation of Responsibilities.
Renewal Policy

04. We believe that it is in the public interest for there to be a renewal expectancy for parties who have been delegated generic top-level domains. By "renewal expectancy" we mean that those who were originally assigned a top level domain should retain the assignment as long as they comply with their promises made when receiving the assignment, or unless there is a significant problem, such as criminal activity, breach of contract, repeated failure to meet service standards, or serious noncompliance with applicable ICANN rules and policies. In this view, reassignment of the domain is punishment for malfeasance -- not an attempt to run a periodic beauty contest to determine who is the "best" operator. However, a renewal expectancy must be contingent upon creation of an expeditious process for addition of new TLDs and the unimpeded entry of new competitors in the registry market.
05. We believe that presumptive renewal as described above is required for a long-term view of value-creation and investment in a domain name and the associated infrastructure.  Continuity and stable expectations about who will be in control are required for the development of a community. This is especially true for sponsored or nonprofit domains.  Operators who succeed in creating value, identity or a community around a domain should not have to risk losing control in a commercial bidding process. They should be able to reap the benefits of their creation of value, and be able to build on it into the future. 
06. We accept the importance of the principle of competition. We do not, however, believe that a competitive domain name services market requires periodic rebidding of established domains when there are no problems with the operation of a domain and the operator complies with their promises made at the time of assignment. Registrar-level competition helps to ensure that retail services associated with any gTLD registry will be competitive, and cross-gTLD diversity will ensure users a variety of naming alternatives (or "intermodal" competition). Those are the most important forms of competition. 

07. Reassigning a gTLD simply substitutes one operator with exclusive control of the domain for another.  While this can put pressure on the incumbent to perform better in a short-term time horizon, we believe that on the whole the amount of time and resources spent on political lobbying over the control of the domain could outweigh the prospective benefits. We also note that improved performance from a new operator can only be a promise regarding future performance. Bidders who promised lower prices and then discovered that they could not be feasibly delivered might lower service quality, or apply for increases in authorized rates. Furthermore, transfers of control inherently involve costs and risks. Unless there is a demonstrable problem in a current operator’s performance, it is unwise to subject users to those risks.
08. The NCUC does, however, favor continuing competitive rebids of the .net TLD. Because of the dominance of the VeriSign registry in the gTLD market, it is appropriate to continually recompete .net, if not to reassign it outright, particularly given the long and unnecessary delays in adding new open TLDs. 
09. A minority view within the constituency supports competitive rebids for all TLDs, noting the success of the .net rebid in reducing the price for that service. 
Policy Pertaining to “Consensus Policy” Limitations
22.  The NCUC has examined whether consensus policy limitations in registry agreements are appropriate.  The constituency has concluded that there should not be contractual limitations on consensus policies in registry agreements unless a subsequently developed Consensus Policy provides for such specific limitations. However, consensus policies that impose new obligations or burdens upon a registry operator should not go into effect until the existing contract term is completed.
23.  As stated in the NCUC Response to the ICANN-VeriSign Settlement,

 “We see private bargaining between ICANN staff and its contractors replacing the policy development process of ICANN’s constituencies.”  The NCUC views the collective policy development process that results in the formulation of “consensus policy” as the very bedrock of the ICANN process that should not be superseded by the outcomes of secretive deal-making between ICANN Staff and Registry Operators.    “While we do not believe that every change in registry contracts should be subject to collective oversight …we believe that [in the VeriSign settlement] ICANN staff has crossed the boundary between contracting and policy making.”

24.  The NCUC maintains that the decisions about modifications to that which has been mutually agreed upon by way of the widely accepted consensus policy process are appropriately done only through an open and broadly representative framework, rather than by individuals (ICANN Staff) or entities (Registry Operators) “not directly accountable to the community and that ordinarily act for their own proprietary motives”
.  We would also comment that, “We also see a dangerous conflict between ICANN’s putative oversight role and its incentive to negotiate generous financial agreements…”

25.  It is the view of our constituency that it is an abuse of responsibility for ICANN Staff to presume to set limitations via contract language on community-developed policies already approved by the board; we view it is anathema for the Staff, in conjunction with a single set of interests, to seek to "guide" communities onto a particular path – their judgment does not supersede the outcome of the GNSO process as reflected in policy formulations arrived at through the consensus process.  The genius of the Internet has been its ability to allow self-organizing communities (such as those represented in the GNSO) to engage in voluntary cooperation. This ensures a continuing wellspring of new ideas and innovations. If ICANN were to go beyond its role as a facilitator and coordinator by allowing its Staff to "correct" through contract language whatever it deemed to be a community’s "mistakes", such actions, however well-intentioned, would be antithetical to the traditions of the Internet community and to ICANN's guiding principles.  
28.  The NCUC notes section 4.3.4 of the Registrar Accreditation Agreement that states
:  “A specification or policy established by the ICANN Board of Directors on a temporary basis, without a prior recommendation by the council of an ICANN Supporting Organization, shall also be considered to be a Consensus Policy if adopted by the ICANN Board of Directors by a vote of at least two-thirds of its members, so long as the Board reasonably determines that immediate temporary establishment of a specification or policy on the subject is necessary to maintain the operational stability of Registrar Services, Registry Services, the DNS, or the Internet, and that the proposed specification or policy is as narrowly tailored as feasible to achieve those objectives. In establishing any specification or policy under this provision, the ICANN Board of Directors shall state the period of time for which the specification or policy is temporarily adopted and shall immediately refer the matter to the appropriate Supporting Organization for its evaluation and review with a detailed explanation of its reasons for establishing the temporary specification or policy and why the Board believes the policy should receive the consensus support of Internet stakeholders. If the period of time for which the specification or policy is adopted exceeds ninety days, the Board shall reaffirm its temporary establishment every ninety days for a total period not to exceed one year, in order to maintain such specification or policy in effect until such time as it meets the standard set forth in Subsection 4.3.1. If the standard set forth in Subsection 4.3.1 is not met within the temporary period set by the Board, or the council of the Supporting Organization to which it has been referred votes to reject the temporary specification or policy, it will no longer be a “Consensus Policy.”

29.  The NCUC necessarily regards any contract that establishes “limitations” on Consensus Policy as a temporary “specification” that has been enacted without a prior recommendation by the council of an ICANN Supporting Organization.  The NCUC will look for the articulation of a Board-level determination that the immediate temporary establishment of such a specification is necessary to maintain operational stability, that the specification is narrowly tailored, that a time frame for temporary adoption has been declared, and that an immediate referral to the GNSO has been effected.  Should these conditions not be present, the NCUC is committed to invoking ICANN accountability mechanisms to address this concern.

30.  The NCUC further notes the views of the Committee on ICANN Evolution and Reform in their Working Paper on the Policy Development Process wherein it is stated
:  “ICANN should continue to operate as a bottom-up policy-development organization. This means that, as a general matter, it is preferable for policy issues to be discussed and recommendations originated from the community through the ICANN bodies established to manage such processes, or in the case of policy initiatives coming from the staff or Board of Trustees, for those initiatives to be referred for evaluation and recommendation to such ICANN bodies prior to decision by the Board.”  It is the view of the NCUC that Consensus Policy “limitations” are a policy initiative that has come from the staff without having been referred for either evaluation or recommendation by the GNSO prior to decision by the Board.    We share the view of the ERC that such a course of action is not “preferable” and call for the practice to be halted forthwith.
31.  With regard to the overall topic area of consensus policy limitations, the NCUC has concluded that there already is a policy regarding consensus policy “limitations” that is ensconced within the Registrar Accreditation Agreement, that the elements of the policy have already been articulated through that document, and that such consensus policy “limitations” accord with the definition of “temporary specifications” noted therein that haven’t received the blessing of the relevant Supporting Organization.
32.  The NCUC further examined whether the delegation of certain policy making responsibility to sponsored TLD operators is appropriate, and if so, what if any changes are needed.  In general, the NCUC is agnostic on whether the current policy distinction between “sponsored” and “unsponsored” TLDs is meaningful or viable. We approve of existing sponsored TLDs only because they promote greater diversity and decentralization of policy making authority, and serve as a safe haven in an otherwise overcentralized and overregulated contractual regime. While we approve of sTLD outreach efforts and widespread community consultation, we are highly skeptical of the idea that there is some mystical and uniform “will of the community” inherent in any group of domain name registrants, and do not believe that registry operators can perfectly embody that will in their policies. In reality, there will be divergences of opinion, policy and practice in any community. The best way to deal with that is to promote competition and diversity among new TLDs, allowing them to implement diverse policies and giving users lots of choices as to which one(s) they prefer.
Price Control Policies
40.  The NCUC has examined whether or not there should be a policy regarding price controls, and if so, what the elements of that policy should be.   We recognize that price caps can be justified as a way of protecting consumers in markets with high switching costs. Domain name registrations do have high switching costs for registrants who have established significant visibility and usage around a domain. Thus, we have the paradoxical situation in which registries compete fiercely for new registrations, where no price regulation is necessary, but for established registrants there may be a need for protection against opportunistic pricing by registries. 

One of the most important safeguards against opportunistic pricing is to permit longer term registrations. Current policy limits users to 10 year terms maximum. We support increasing the maximum term to 15 or even 20 years. 

Another potential safeguard is to prevent discrimination in the price offered to new vs. established registrants. However, any attempt to prohibit discrimination must not prevent registries from offering lower prices, either as a promotional device or as a response to lower costs or increased competition. The current price cap regime, which permits registries to lower consumer prices but prevents opportunistic increases in renewal charges, provides a good balance of incentives. Furthermore, current caps are set high enough to prevent registries from worrying much about its level. The constituency would therefore be comfortable with contracts that left liberal price caps in place. 
As an added observation, we must not assume that ICANN contracts are the proper mechanism for price controls.  Regulatory authorities in national governments have some ability to respond to this problem,  either through antitrust laws or through sector-specific regulations. We believe that the pros  and cons of a global vs. national approach should be debated and discussed inside and outside ICANN. 

41.  In response to discussions at the Rapporteur level that have sought to distinguish between price caps for dominant versus non-dominant registries, the NCUC notes
:  “The lock-in problem of consumers applies regardless of whether the registry is dominant or not. As the Internet and DNS grow, larger numbers of users will be affected by TLD registries regardless of their overall share of the market. Thus, the policy must identify carefully what problem it is trying to solve.”

42.  The NCUC further notes that it is the only constituency within ICANN that can boast a significant membership from the developing world; in view of the realities of the Digital Divide and the impact it has on our constituency, the NCUC deems price-related issues to be a matter of tremendous concern.  
45.  The penetration rate of domain names in the developing world is bleak.  Details from the .org registry monthly reports
 illustrate that an individual nation in the developing world will account for a maximum of 0.06% of total registrations (with most developing countries accounting for an average 0.00% of the total).  Comparable figures are available from the other gTLD registry operators that display such data (the operator of .com and .net does not make such data available
 as thin registries do not collect registrant-specific information).  The long term answer to this, however, is not centralized global rate regulation but opening up opportunities for new TLDs operated by organizations native to those parts of the world and priced according to local standards of affordability. This requires that ICANN refrain from erecting huge barriers to entry by imposing large application fees, requiring detailed technical and business plans, and forcing applicants to go through long, expensive and uncertain “beauty contests” before they can operate a registry. Unfortunately, ICANN’s new gTLD proceeding seems to be headed in this disastrous direction. 
46.  gTLD expansion into the Developing World is further hampered by policies pertaining to ICANN registrar accreditation.  Those that seek such accreditation are required to demonstrate (by submitting an independently verified financial statement) that they have at least US$70,000 in liquid capital (cash or credit) before the ICANN accreditation becomes effective, along with a US$2,500 non-refundable application fee, to be submitted with the application, and a US$4,000 yearly accreditation fee 
.   This one-size-fits-all policy has resulted in a woefully low number of registrars hailing from the developing world.

47.  The NCUC has taken comfort in noting that certain registries have offered promotional pricing opportunities to registrars that target the developing world.   For example, we cite the following
:
“Beginning in July of 2005, in an effort to increase Internet use by noncommercial organizations globally and promote the .ORG domain, PIR offered .ORG registrars discounts targeting developing regions of the world, including South America, Asia, and Africa. The promotions have resulted in a 50 percent increase in .ORG domain registrations in the targeted regions. In India, where in the fall of 2005, PIR held a series of internet outreach initiatives for noncommercial organizations; growth has reached a 93 percent annual increase.”
49.  Finally, the constituency recognizes the inherent peril to the stability of the Internet that is represented by registries, as businesses, locked-in to price caps that have been drafted with long-term periodicities.  The prospect of a sudden burst of rampant inflation, or significant costs for security-related investments that may be required as a matter of ICANN consensus policy, may put at risk the financial viability of such registry operations.   We deem it prudent to allow for “variances” in pricing policy if such is justified by exigent circumstances.
50.  In that light, the NCUC has examined the topic of objective measures (cost calculation method, cost elements, reasonable profit margin) for approving an application for a price increase when a price cap exists.  It is the view of the constituency that experience in regulated industries such as telephone and energy utilities indicates that cost-based rate regulation is not a road ICANN should go down. It would involve a significant expansion of ICANN’s bureaucracy and research capability. If it happens it should be left to national authorities; moreover, such systems of regulation are prone to manipulation by the regulated industry, which always knows more about its costs than the regulators.  We believe that existing price caps should be left in place for the short term, and another, separate PDP inaugurated on methods and criteria for changing, raising or eliminating price caps in the future. We see no inflationary crisis or major change in the cost structure of the industry that requires major changes in pricing policy at this time.  
ICANN Fee Policy
52. The NCUC has examined whether or not there should be a policy guiding registry fees to ICANN, and if so, what the elements of that policy should be.  It has also considered how ICANN's public budgeting process should relate to the negotiation of ICANN fees.  The NCUC has already noted that “…the fees and budget of ICANN are policy issues in and of themselves.  Control of the purse strings is one of the most important forms of leverage over policy.   NCUC believes that ICANN fees should be applied to registries on a uniform basis and not individually negotiated.  This is important for the accountability of ICANN as well as for fairness and the independence of registries.”
53. We believe that this issue is too large and complex to be bundled into the same proceeding with the other issues. How ICANN’s costs are allocated among registries, registrars and end users will have major effects on ICANN’s operation, the efficiency of the market  and the relations among registrars and registries and needs to be considered and studied carefully. We call for external expert consultation and comment on this issue and a separate PDP.

Registry Data Uses Policy
59. As noted by ICANN Staff:  “Registry data is available to the registry as a consequence of registry operation. Examples of registry data could include information on domain name registrants, information in domain name records, and traffic data associated with providing the DNS resolution services associated with the registry.”  The NCUC has examined whether or not there should be a policy regarding the use of registry data for purposes other than for which it was collected, and if so, what the elements of that policy should be; the NCUC has concluded that there should be a policy limiting the use of Registry data to just the purpose for which it was collected.  
60.  This conclusion is based on the extensive work the constituency has conducted with respect to privacy.  We refer Task Force members and GNSO Councilors to the “Backgrounder” report prepared by the NCUC:  International Data Protection Laws: Comments to ICANN from Commissioners and Organizations Regarding WHOIS and the Protection of Privacy
.
61.  The NCUC has already commented that “we oppose non-discriminatory access to registry traffic data.  It would make Internet users’ activities an unending target of data mining”.  As a constituency we believe that there are very serious risks associated with the culling of data on non-existent domains (that would be permitted under certain proposed contracts).  In particular, we are troubled by the prospect of the mining of usage data (e.g. the frequency with which a name is looked up in the DNS) as this will invariably lead to lists being compiled that document how often certain non-existent domains are looked up via misspellings (direct navigation).  Once such lists are put onto the open market, the Internet will be inundated with registrations that amount to nothing more than typo-squats of significant brands and/or of organizations (some non-commercial) that currently enjoy high rankings in the search engines.  The NCUC does not endorse the promotion of such typosquatting activities.
63.  The NCUC has also considered whether any policy is necessary to ensure non-discriminatory access to registry data that is made available to third parties.  The NCUC notes that this issue parallels the prior issue of access to Bulk WHOIS data that is made available to third parties (on which policy has already been developed – see the Policy Report of the Names Council's WHOIS Task Force:  Accuracy and Bulk Access 
).  It is the view of the NCUC that a Task Force should be convened to specifically target this topic as privacy issues are implicated and further discussion is warranted.
Investment Policy:  Development & Infrastructure 
65.  The NCUC has reviewed the issue of whether or not there should be a policy guiding investments in development and infrastructure, and if so, what the elements of that policy should be.  We understand that this question was motivated by a special agreement requiring VeriSign to invest a specific dollar amount in improving its infrastructure. which some parties felt had not been honored. In that context, the constituency is on record as stating:  “…it is completely inappropriate for ICANN to dictate specific investment levels in infrastructure.  Investment levels themselves are an inappropriate metric of quality, what matters is performance.  Clever applications of technology could provide better performance with less investment.  ICANN contracts should not attempt to micromanage registry infrastructure investment levels.  If ICANN dictates infrastructure levels it could thwart competition and innovation by imposing a dull uniformity on the industry.”
66.  Nevertheless, this warning against micromanagement should not be construed to prevent ICANN from adopting policies that would require registries to make investments in implementation. For example, if at some point in the future ICANN required registries to implement DNSSEC or some other security-enhancing protocol, then registries would have to bear the costs of doing so. At no point, however, would ICANN be justified in dictating a specific dollar amount to be invested. 

Annex:

How the constituency arrived at its position:
76.  The principles of this statement were developed by members of the PDPFeb06 Task Force, and amended by the constituency representative serving on Task Force Rapporteur Group A & Rapporteur Group B.  The work-product was then submitted to the NCUC Policy Committee and constituency email list for consideration and discussion.  Under Section V of our charter, NCUC has a Policy Committee chaired by our GNSO Council representatives
.  The Policy Committee is responsible for developing constituency positions for GNSO Council meetings and Task forces. Those positions must be submitted to the constituency email list, but votes of the entire constituency are not required to develop constituency statements. 

In developing a statement, we submit the statement to the constituency for discussion on our email list. This usually results in a few comments leading to some modification of the original proposed statement by the Task Force representative. The amended statement is resubmitted to the list and if there are no objections it is submitted as a constituency position. If there are still major disagreements, we might hold a vote, but we are more likely to note both positions in our statement.
List of all members who participated or otherwise submitted their views:

· Milton Mueller
· Danny Younger

· Mawaki Chango

· Iliya Nickelt  

· Adam Peake
· Carlos Afonso

· Attendees of the NCUC meeting in Marrakech (approx. 12)

Analysis of how the issues would affect Noncommercial Users:
Unlike the dominant business user and supplier constituencies, NCUC is relatively (and happily) immune from the controversies surrounding the pricing of the .com domain, as our members organizations are mostly registered under .org, or under ccTLDs. However, the issues of registry pricing and renewal expectancies are fundamental to our interests. The issue of the privacy of registry data is, too.
Regarding renewal expectancy, since our members tend to be interested in smaller, non-profit top level domain concepts, the policy of giving gTLD registries a renewal expectancy is important. We understand from experience with .info and some of the new sTLDs how difficult it is to establish an identity and registrant base in new TLDs. If a registry operator succeeds in investing the time and money needed to get over that initial hump and establish a valuable domain identity and registrant base, we think it unjust and disruptive to subject that operator to a competitive bid process in which they have no presumptive rights to retain the domain. This policy would, we believe, have ill effects on smaller, start-up, and non-profit domains and favor larger-scale, multinational corporations. The entire controversy about competitive rebidding is mostly about who gets the .com domain, and we do not think policy toward the kind of domains we favor should be driven by the same concerns. 
As for pricing, we are concerned with noncommercial users and developing countries, which tend to have higher price sensitivity. Policies which permit opportunistic price gouging would have a stronger effect on organizations with smaller budgets. At the same time, complex systems of rate regulation are likely to have bad effects on the viability of smaller operators. 

Financial impact on Noncommercial Users:
See above
Analysis of the period of time that would likely be necessary to implement the policy recommendations:

A renewal expectancy could be implemented in all new contracts and confirmed as a criterion for evaluating existing contracts as soon as the Board passed the policy. 

Our recommendation on pricing is to retain the status quo for the near term. That won’t take any time. Well-researched and well-developed revisions to that policy will take at least 18 months to develop, and probably another year to implement.
Our recommendation on ICANN fees is to separate that proceeding and start a new PDP. That, too should take at least a year. 

Our proposed policy on investment policy simply calls on ICANN to refrain from micromanaging investment and takes no significant period of time to implement. 

Our favored approach to the use of registry data also calls for new proceedings that could take up to a year.
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