GNSO Registrar Stakeholder Group Statement

Issue: Preliminary GNSO Issue Report on the Registrar Accreditation Agreement  (the “PIR-RAA”) 

Date: January, 13 2012.

Issue Document URL: http://gnso.icann.org/issues/raa/prelim-issue-report-raa-amendments-12dec11-en.pdf

I. 	BACKGROUND

This statement on the issue noted above is submitted on behalf of the GNSO Registrar Stakeholder Group (RrSG).  The statement that follows represents a consensus position of the RrSG as further detailed at the end of the document. The RySG statement was arrived at through a combination of RySG (and RrSG Executive Committee) email list discussion and RySG meetings (and RrSG Executive Committee), including teleconference meetings.

II. 	INTRODUCTION

First, the RrSG would like to state that it commends the staff for its effort in preparing the report.  The number and complexity of interests and issues giving rise to the PIR-RAA are substantial, and it is clear that ICANN staff worked hard to ensure that the document was thoughtfully and thoroughly prepared. 

Second, the RrSG would like to note that, given the ‘dual-track’ nature of the RAA amendment issue and that RrSG representatives are currently negotiating specific terms of the amendments to the RAA, the RrSG does not believe it is appropriate to specifically comment on the particulars of the policy issues raised in the PIR-RAA.  Rather, this comment seeks to specifically respond to each of the major Sections of the PIR-RAA by setting forth issues and perspectives that the RrSG believes should be reflected in the final report issued by ICANN regarding this issue.

III.	COMMENTS

1) “IV.  Commencement of Negotiations on the RAA”

The RrSG believes that the current dual-track nature of the current RAA amendment process whereby issues are, at the same time, being negotiated between registrars and ICANN in the context of RAA amendments and discussed in the GNSO context was necessary given the circumstances of the issues facing the community.   However, Registrars strongly believe that this process should not serve as a model to be repeated in the future.  

More specifically, the RrSG believes that, generally, such a dual-track process cuts against a value that should guide the RAA amendment process, namely that the RAA Amendment process should result in transparent and consistent contractual relationships between ICANN and registrars and registrars and registrants and a stable, consistent registrar regulatory environment.  These values should guide the RAA amendment process because they materially enhance consumer trust in the DNS and domain name registrations. In the current context, registrants will be more likely to be subject to different versions of the RAA if they register names with different registrars (currently there are two versions of the RAA in use and new version would add a third as many registrars are near the beginning of the five year term of they 2009 RAA).  

Further, in the current context, registrars that do agree to sign a newly amended RAA will again (after many changed their business procedures due to changes in the 2009 RAA) may feel compelled to, merely two years after many registrars agreed to material changes in their operating environment, agree to even more material changes in their operational environment.  This level of contractual inconsistency and business practice instability (due to addition to the 2009 changes, the pending 2011 changes and any additional changes that result from ensuing PDPs) increases the likelihood that registrants (as well as Internet users in general) will have a negative experience when purchasing a domain name and thus diminish consumer trust. 

2) “V. Advice from ICANN Advisory Committees on the RAA”

The RrSG is committed to working with ICANN to adopt amendments to the RAA (and/or initiating policy development processes) that address concerns raised by the GAC (and the law enforcement (“LE”) community).   Evidence of this commitment can be seen in the RrSGs consistent engagement with the law enforcement community since the ICANN 36 in Seoul.  However, the RrSG recognizes that not every stakeholder in the ICANN community believes that, as an institution, ICANN has moved fast enough, or, put another way, been ‘effective’ enough, in enacting change in response to the demands of certain stakeholders.   The RrSG agrees with the assessment of certain GAC representatives that, many times, ICANN is not ‘effective’ enough, but notes that frustration with ICANN’s speed in decision taking (or ‘effectiveness’) is no more intense than similar frustration with other organizations in which a multiplicity of interests are represented (e.g., the United Nations, the European Parliament, the US Congress).   Timely decision taking is absolutely of critical importance, but giving the value of fast decision taking/effectiveness too much emphasis among ICANN’s other competing institutional goals (e.g., accountability to multiple stakeholders) runs the risk of undermining the organizations long term stability. 

The RrSG believes that the most constructive way to address the concern about timely decision taking / ‘effectiveness’ is to, if it is at all possible, use existing organizational mechanisms to addresses stakeholder concerns (e.g., the policy development process).  If reliance on existing and time tested decision taking processes is truly not possible, development and use of new processes should certainly be considered, however, the RrSG feels it is important to note that repeated use of one-off, ad-hoc decision making processes without efforts to amend existing processes to deal with new pressures/needs, in the long run, reduces overall institutional confidence.  With respect to the issues raised by the GAC and the LE, the RrSG certainly agrees that some decisions may be taken quickly in the context of the pending RAA amendment process.  Notwithstanding this position, given the concern about jurisdictional, freedom of expression and implementation issues raised by some of the GACs requests, the RrSG is also of a belief that a more thoughtful, traditionally inclusive decision taking process (e.g., a PDP) may be the only appropriate action.  

3) “VI. Community Input on Potential RAA Amendment Topics”

The RrSG supports, wholeheartedly, ICANN’s multi-stakeholder model.  Evidence of this is the increased effort by the RrSG as an entity and registrars as individual actors to work diligently, participate robustly and communicate frequently with the other stakeholders in the ICANN eco-system.  Further, the RrSG recognizes the important role that community input played in the formulation of the RAA Improvements Final Report of October 18, 2010, the significant impact of that report on informing the current round of RAA amendment negotiations future Consensus Policy PDPs and/or RAA amendments negotiations.   However, while, input from all advisory committees, stakeholder groups, and groups in the ICANN eco-system is important and welcome, the RrSG strongly believes that such input must be distilled into a single set of positions adopted in accordance with ICANN procedures that are communicated to registrars by a single negotiating authority.   Not only would a process that introduces multiple parties to the contract negotiating table result in a less efficient, less transparent negotiation process, it would also, as a legal matter, potentially confuse and/or cloud the rights of the actual, existing parties to the contract registrars and ICANN. 

4) “VII. Impact of the RAA on ICANN”

The RrSG concurs with ICANN staff’s commentary in the PIR-RAA that with the  “RAA amendments approved in 2009, ICANN has a more robust contractual framework which has achieved registrant protections and ICANN’s enforcement capabilities” and is committed to working with other ICANN stakeholders to “continue to improve and innovate in the area of registrant protections and the RAA.”  However, RrSG feels it is important to note that the significant enhancements in the 2009 RAA regarding registrant protections and enforcement capabilities are still relatively new in terms of their operational implementation and that a rush to further optimize such protections and capabilities, without as yet understanding the scope of the impact of such changes, could result in adoption of new policies or provisions that are unhelpful, ineffective and even potentially harmful to interests important to all parties (both from the perspective of contractual transparency and experiential consistency to the registrant and from the perspective of the effectiveness of the regime).  More colloquially put, if you are trying to hammer in a screw, it doesn’t help to put another screwdriver in the toolbox. 

5) “VIII. Discussion of Possible Options for Amending the RAA and Producing a New Form of RAA”

The RrSG agrees with ICANN staff’s assessment that there are multiple appropriate ways to change the rules under which registrars provide services to registrants (e.g., PDPs, Contract Amendments).  The RrSG further agrees that, some changes to the RAA may be more appropriate for one method (direct negotiations between ICANN and registrars on amending the RAA) than another (a PDP), and that using the appropriate process for adopting changes of different types is absolutely essential.  For instance, issues that are most appropriately addressed in the context of a PDP will be inadequately addressed through a direct negotiation and issues that are most appropriately addressed in the context of a direct negotiation will be inadequately addressed in through a PDP (this also goes for issues that could would be addressed best though use of a Code of Conduct or testing in the New gTLD program).  Indeed, it is exactly this concern that lead to the community consensus regarding the existence of the ‘picket fence’.   The RrSG believes that the long held, community consensus regarding the importance of carefully analyzing on which side of the ‘picket fence’ an issues falls, must continue to be embraced.  More specifically, in the context of the current RAA amendments, the RrSG believes that, at a minimum, the issue of WHOIS verification should be the subject of a PDP.

6) “IX. Overlap of Issues Raised by Proposed Amendment Topics and Other Policy Efforts”

The RrSG recognizes that each of the policy issues raised in this section is important and that each should be addressed in the appropriate fashion and at the appropriate time; however, the RrSG has two concerns about the manner and timing in which these issues are addressed.  First, given that fact gathering and/or policy development work relating to many of the issues are pending or imminent (as pointed out by staff), the RrSG believes that it is likely premature to determine whether some of the issues fall inside or outside the picket fence, and thus equally premature to attempt to include changes to registrar business practice through RAA Amendment/direct negotiations between ICANN and registrars.  Second, given the breadth and scope of the issues called out, the RrSG is concerned that, if addressed in an inappropriate sequence or without consideration of implementation issues, the rate of change to registrar business practice will result in registrant experiences that diminish consumer confidence in the DNS, consumer experience with domain name registrations and ultimately consumer trust. 

7) “X. Freedom of Expression Impact”

[bookmark: _GoBack]The RrSG applauds the GNSO’s call for a ‘freedom of expression’ impact analysis with respect to LE recommendations for two reasons.  First, the RrSG believes that freedom of expression and its protection is inherently important to the successful implementation of ICANN’s mission and its values, as embodied in the Affirmation of Commitments.   A failure to ensure that freedom of expression on the Internet, as enabled by the DNS, surely and savagely cuts against the interests of global Internet users, diminishes the security, stability and resiliency of the DNS and retards competition, consumer trust and consumer choice.  However, beyond this fundamental support for the principal of freedom of expression, the RrSG is concerned that, due to registrar’s role in implementing policy and position as an institutional conduit to registrants, registrars could become a pinch point on freedom of expression.  More specifically, a registrants freedom of expression could be chilled or inhibited due to a registrar’s fear that registrars’ failure to take action at the request of a LE agency or disclose some information as a result of activity that is considered criminal activity in requesting LE agency’s jurisdiction, but not the registrars jurisdiction could give rise to registrar de-accreditation or other adverse action. 

8) “XI. Staff Recommendations”

The RrSG endorses ICANN’s staff’s recommendation that the Proposed Amendment Topics be divided into 4 separate PDPs as a unified approach would likely be too cumbersome to produce timely results.  However, while the RrSG agrees that the issues should be addressed independently, it also believes it is important to note that implementation of any policies derived from such policy development processes will not occur independently, but rather concurrently.  Thus, a mechanism of some sort should be introduced to ensure that such concurrent implementation can occur coherently and in a way that does not diminish consumer trust in the DNS and their domain name registrations. 

IV.	RRSG LEVEL OF SUPPORT
No member of the RrSG objected to the submission of this public comment.  However, notwithstanding this fact, the opinions expressed by the RrSG in this position paper should not be interpreted to reflect the individual opinion of any particular RrSG member.

V. NAMES & EMAIL ADDRESSES FOR POINTS OF CONTACT
a) Chair:	Graham Chnoweth <gchynoweth@dyn.com> 
b) Vice Chair: Matt Serlin <matt.serlin@markmonitor.com>
c) Treasurer: Jeff Eckhaus <eckhaus@demandmedia.com>
d) Secretary: Volker Greimann <vgreimann@key-systems.net>
e) RrSG Point of Contact for this statement:  Graham Chnoweth <gchynoweth@dyn.com>
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