Circumventing the 60-day Transfer Rule
Issue:   

Certain registrars through the use of Terms of Service Agreements have circumvented the Inter-Registrar Transfer Consensus Policy requirements pertaining to the 60-day rule.
Background:

The July 2004 Inter-Registrar Transfer Policy states
:  “The Registrar of Record may deny a transfer request only in the following specific instances:  

8.  A domain name is in the first 60 days of an initial registration period. 

9.  A domain name is within 60 days (or a lesser period to be determined) after being transferred (apart from being transferred back to the original Registrar in cases where both Registrars so agree and/or where a decision in the dispute resolution process so directs). 

The April 2005 Staff Report to GNSO Council: Experiences with Inter-Registrar Transfer Policy
 recommended “consideration by the GNSO of the following:  Inclusion of more precise guidelines in the policy in order to clarify terms and reduce confusion.  Requirement, modification or elimination of the 60-day post-transfer period.”

Further discussion ensued on the topic in October 2006 subsequent to this post
 on the registrars discussion list:   “I'm noticing that after a Godaddy user moves a domain to another Godaddy account, or changes the registrant info of a domain, they are enforcing a 60-day no transfer-out rule.   I don't think that is permissible under the policy posted at http://www.icann.org/transfers/policy-12jul04.htm”
To which a GoDaddy representative replied
:  “It involves a separate and voluntary agreement between us and the new registrant; in regards to a completely optional process.”   

The issue was again raised in a post to the ICANN Blog
 entitled “60 day transfer prohibited - is GoDaddy violating the ICANN policy?”  Responding to this post, ICANN’s Manager of Public Participation stated:  Okay, this seemed to me to be a definite case for ICANN's compliance unit so I have directed our contractual compliance director Stacy Burnette to your comment.”
Statement of Problem:   

Terms of Service Agreements are being used to circumvent the requirements set down in an ICANN consensus policy.  This phenomenon has already been noted with respect to circumvention of the Deletes Consensus Policy; circumvention of the Transfers policy is but another example.  This is a dangerous development that threatens the concept of Consensus Policies.
This type of activity has led one registrar to note:  “I wonder aloud at which point a Registrar can impose its own contractual provisions that override policies like the

Transfer policy.  It would not be hard for a Registrar to put into place a non-transfer provision that lasts lets say 180 days, or a year after a renewal or other domain event.    

Or how about we just start charging a $50 admin fee to handle the transfer away.  This fee would become due the second the transfer was applied for, so it would be a case of money owing on the existing domain registration which would allow for the transfer to be denied.  hmmm.”

The 60-day rule, and inconsistencies with respect to this rule remain a sore point with a great many registrants that have loudly complained in a number of fora.  For example, consider this thread at webmasterworld.com
:  “Domain registrar "60 Day Hold" rules blocking transfers.  Just how rational are they? Who benefits? Why 60 days?”
“Who feels that having a 60 day hold on transfers, after a change is made in a domain WhoIs record, is an advantage worth the waiting period?  What's the advantage of 60 days? Why not 10 or 30?  Anyone have a great "Wow, I'm so glad they have a 60 day hold period" story to tell? IMHO the 60 day hold policies are neither consumer nor domainer friendly.  Is this an issue that ICANN has or needs to address?”
Potential Outcomes:
· The duration/terms of the 60-day rule is modified
· Registrars are prevented from circumventing Consensus Policies under penalty of loss of accreditation

· Terms of Service Agreements continue to be used to bypass current and future Consensus Policy obligations 
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