Cross Registry WHOIS Database
Issue: 

Complainants under the UDRP cannot readily determine whether a pattern of "bad faith" has been demonstrated by a particular registrant without recourse to a searchable WHOIS database.
Background:

Prior to ICANN’s creation, the Statement of Policy (commonly known as the White Paper) put forth the argument that:  “Trademark holders and domain name registrants and others should have access to searchable databases of registered domain names that provide information necessary to contact a domain name registrant when a conflict arises between a trademark holder and a domain name holder.”

When the UDRP was ratified by ICANN, the policy contained language dealing with “pattern of conduct” considerations.

ICANN moved in the direction of establishing a centralized WHOIS through registry contract language that stipulated:  “Registry Operator shall develop and deploy a centralized Whois for the .com, .net, and .org TLDs if mandated by ICANN insofar as reasonably feasible, particularly in view of Registry Operator's dependence on cooperation of third parties.”

This language was revised in the most recent contract to read:  “Registry Operator shall develop and deploy a centralized Whois for the .com TLD if mandated by ICANN insofar as reasonably feasible, particularly in view of Registry Operator’s dependence on cooperation of third parties.”

Language in the new .asia contract stipulates:  “In order to assist complainants under the UDRP to determine whether a pattern of "bad faith" has been demonstrated by a particular registrant, the information set forth above will be available on a publicly accessible database, subject to applicable privacy policies, which will be searchable by domain name, registrant's name, registrant's postal address, contacts' names, Registrars Contact IDs and Internet Protocol address without arbitrary limit. In order to provide an effective WHOIS database, Boolean search capabilities may be offered. Registrars will be required to participate in the operation of a cross-registry WHOIS database, which will provide searching capabilities and access to all information concerning domain name registrations regardless of which TLD the domain name is registered in or which registrar processed the domain name application.”

Within the current Registrar Accreditation Agreement, registrars have the following obligation:  “3.3.4 Registrar shall abide by any ICANN specification or policy established as a Consensus Policy according to Section 4 that requires registrars to cooperatively implement a distributed capability that provides query-based Whois search functionality across all registrars. If the Whois service implemented by registrars does not in a reasonable time provide reasonably robust, reliable, and convenient access to accurate and up-to-date data, the Registrar shall abide by any ICANN specification or policy established as a Consensus Policy according to Section 4 requiring Registrar, if reasonably determined by ICANN to be necessary (considering such possibilities as remedial action by specific registrars), to supply data from Registrar's database to facilitate the development of a centralized Whois database for the purpose of providing comprehensive Registrar Whois search capability.”

Statement of Problem:   

Trademark holders are a class of registrants to whom ICANN has extended a measure of protection, but not yet to the full measure contemplated.  There is no searchable centralized WHOIS through which UDRP complainants readily may determine whether a pattern of "bad faith" has been demonstrated by a particular registrant (as ICANN has not put forward an RFP that would facilitate the establishment of this type of WHOIS service).   

At a technical level, a protocol now exists (IRIS) by which the project could move forward (even in a manner that would “solve many privacy concerns associated with "Whois" data” 
).  What is missing is nothing more than the will of ICANN to make this a reality in conjunction with clearly delineated policies governing the use of such a database.
Potential Outcomes:
· A centralized WHOIS becomes an ICANN strategic initiative

· ICANN issues an RFP to develop a cross-registry WHOIS

· A centralized WHOIS is established whose use is limited to UDRP complainants

· A centralized WHOIS is established whose use is unrestricted

· ICANN delegates the issue to the GNSO which will spend another six years in deliberations without reaching consensus and a cross-registry WHOIS fails to become a reality
· Registrars offer their own searchable WHOIS services per new RAA requirements

� http://www.icann.org/general/white-paper-05jun98.htm


� “you have registered the domain name in order to prevent the owner of the trademark or service mark from reflecting the mark in a corresponding domain name, provided that you have engaged in a pattern of such conduct”  -- http://www.icann.org/udrp/udrp-policy-24oct99.htm


� http://www.icann.org/tlds/agreements/verisign/registry-agmt-appw-net-org-16apr01.htm


� http://www.icann.org/tlds/agreements/verisign/registry-agmt-com-01mar06.htm


� http://www.icann.org/tlds/agreements/asia/appendix-s-06dec06.htm


� http://www.icann.org/registrars/ra-agreement-17may01.htm


� http://iris.verisignlabs.com/blojsom/blog/iris/about/?permalink=whatisiris.txt&smm=y





