Arbitration & Non-Discriminatory Treatment
Issue:

Disparity in approach to contract enforcement violates ICANN’s bylaws-mandated non-discriminatory treatment provisions.

Background

According to ICANN “the 2001 .COM registry agreement included an administrative "sanctions program" that has proved to be impractical and has never been utilized. In all of its recent registry agreements, ICANN has moved away from administrative sanctions programs in favor of arbitration-based enforcement provisions. Unlike the administrative sanctions programs, which are difficult to enforce in practice, the arbitration-based enforcement provisions permit alternative dispute resolution mechanisms and should be more efficient and effective. The proposed .COM agreement and all of the other registry agreements ICANN has entered in 2005 (.JOBS, .TRAVEL, .NET) provide for damage awards by arbitrators, including punitive damages in some cases. Provisions also exist for the use of injunctive relief through courts for the purpose of aiding the arbitration or preserving rights during the pendency of the arbitration.”

Statement of Problem:
ICANN has proposed that registrars become subject to a “graduated sanctions scheme”
 even while arguing that an administrative sanctions program designed for registry operators has proved to be impractical – this is an illogical course of action.  Contract enforcement must be applied equitably to all under contract with ICANN, be they registries or registrars.  If arbitration is deemed to be a contract enforcement tool superior to sanctions, then ICANN should avoid pursuing a sanctions program for registrars and should instead seek to cure any possible deficiencies in the arbitration approach to contract enforcement.
Potential Outcomes:

· Current language stipulates:  “If Registrar acts in a manner that ICANN reasonably determines endangers the stability or operational integrity of the Internet and upon notice does not immediately cure, ICANN may suspend this Agreement for five working days pending ICANN's application for more extended specific performance or injunctive relief under Subsection 5.6.”.  ICANN may wish to adjust the time frame for suspension.
· ICANN may wish to adjust the time frames delineated in the “Resolution of Disputes Under this Agreement” clause to provide for a more timely resolution process.
� http://www.icann.org/announcements/announcement-21nov05.htm


� http://sanjuan2007.icann.org/files/sanjuan/EnforcementTools.pdf





