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DRAFT Initial Report on 
Implementation of GNSO New GTLD Recommendation #6
STATUS OF THIS DOCUMENT 

This Initial Report published on [__ Sept. 2010] from the New gTLD Recommendation #6 Cross-Community Working Group (“Rec6 CWG”) addresses implementation of the GNSO Council’s New gTLD Recommendation # 6. 
SUMMARY
This report is submitted to [the ICANN Staff implementation team and the ICANN Board] for their consideration in finalizing the implementation of the GNSO Council’s New gTLD Recommendation #6 (“Rec6”) regarding procedures for addressing culturally objectionable and/or sensitive strings .   This Initial Report describes the recommendations from the Rec6 CWG for improving the proposed implementation plan for Rec6 as described in the Draft Applicant Guidebook-v4. 
1. 
Executive Summary 

1.1 Background

The Rec6 CWG arose out of cross-community discussions stemming from the ICANN Brussels meeting.    At Brussels, the Government Advisory Committee suggested that a cross-community effort be commenced to identify improvements to implementation of the GNSO New GTLD Recommendation # 6 in time for the ICANN Board’s retreat scheduled for 24-25 September 2010.   Since the Board retreat is expected to resolve any outstanding issues related to the New gTLD Program, the CWG endeavored to conclude its work on an expedited basis in order to provide guidance to the ICANN board in a timely manner.
Rec6 states that: 

Strings must not be contrary to generally accepted legal norms relating to morality and public order that are recognized under international principles of law. 

This Initial Report describes the results of this bottom-up process, and includes recommendations for improving the implementation plan proposed by Staff in the Draft Applicant Guidebook-v4 (“AGBv4 Proposal”) related to procedures for addressing culturally objectionable and/or sensitive strings, while protecting internationally recognized freedom of expression rights.  
1.2 Proposals for Improving the Implementation of Recommendation 6

There is [consensus/rough consensus/strong support] among the members of the Rec6 CWG that the proposed implementation model for GNSO New gTLD Recommendation #6  is flawed in certain respects and can be improved.   Specifically, [explain principal reasons for this opinion].    As a result,   there is [consensus/rough consensus/strong support] from Rec6 CWG that the AGBv4 Proposal could be improved as follows:  [list recommendations].
1.3 Next Steps.

The Rec6 CWG recommends that each participating SO/AC (GAC, GNSO and ALAC) solicit the approval or endorsement, as appropriate, by its organization of the recommendations contained in this Initial Report.
2.   Background and Process followed by the Rec6 CWG.
2.1 Background on the GNSO’s New gTLD Policy

ICANN is in the implementation planning stage of defining the processes for adding new generic top-level domain names (TLDs) to the Domain Name System.  The policy recommendations to guide the introduction of new gTLDs were created by the GNSO over a two year effort through its bottom-up, multi-stakeholder policy development process. The policy
 was completed by the GNSO in 2007, and adopted by ICANN's Board in June, 2008.  The GNSO’s policy advice is described in the GNSO Final Report on the Introduction of New Top Level Domains (the “GNSO Final Report”) and in its Summary of Implementation Principles and Guidelines on 22 October 2009 (the “GNSO Implementation Guidelines”).

ICANN is currently in the process of finalizing the implementation details
 for the launch of new gTLDs.  ICANN has posted four draft applicant guidebooks (commonly referred to as the Draft Application Guidebook), for public comment describing the manner in which ICANN proposes to implement this program.  In addition, ICANN has released a series of topic papers to help the Internet community to understand in depth several processes. The Community has been provided numerous opportunities to participate and comment on the New GTLD Program.  This public consultation process has resulted in a series of important questions being raised by the global Internet community in its efforts to identify the best path to implement this effort to liberalize the gTLD marketplace.  One of these questions relates to the issue to be addressed in this Initial Report - the procedures for addressing culturally objectionable and/or sensitive strings for the New gTLD Program.  
2.2 Background on Rec6.
Rec6 is one of the recommendations included in the GNSO Final Report.  Specifically, it states that:

Strings must not be contrary to generally accepted legal norms relating to morality and public order that are recognized under international principles of law.
The GNSO Final Report further explains that:

Examples of such principles of law include, but are not limited to, the Universal Declaration of Human Rights (UDHR), the International Covenant on Civil and Political Rights (ICCPR), the Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW) and the International Convention of the Elimination of All Forms of Racial Discrimination, intellectual property treaties administered by the World Intellectual Property Organisation (WIPO) and the WTO Agreement on Trade-Related Aspects of Intellectual Property (TRIPS).

The GNSO Final Report notes that Rec6 received support from all GNSO Constituencies except the NCUC, which submitted a minority statement objecting to Rec6.
 
The ICANN Board approved Rec6 along with the other recommendations contained in the GNSO Final Report at the ICANN Paris meeting in June 2008.  The Board directed Staff to continue to further develop and complete its detailed implementation plan, continue communication with the community on such work, and provide the Board with a final version of the implementation proposals for the Board to approve before the new gTLD introduction process is launched. 

2.3 Cross-Community Concerns Regarding the Implementation of Rec6.
A number of concerns have surfaced from the ICANN Community regarding the proposed implementation of Rec6.   For example, the Final Declaration published during the At-Large Summit in March 2009 describes the objections of the At-Large Community to Rec6.  With regard to Rec6, the Declaration
 states that:
“We emphatically call for the complete abolition of the class of objections based on morality and public order. We assert that ICANN has no business being in (or delegating) the role of comparing relative morality and conflicting human rights.

“Abolishing the morality and public order class of objection will eliminate the risk to ICANN of bearing responsibility for delegating morality judgment to an inadequate DSRP.”
“Certain extreme forms of objectionable strings may be addressed through minor modifications to the "Community" class of objection. While we fully appreciate the motivation behind this class of objection, we cannot envision any application of it that will result in fewer problems than its abolition.”

The Government Advisory Committee (GAC) has also expressed concerns regarding the proposed implementation of Rec6.    In a letter to Peter Dengate Thrush dated 5 Aug 2010, the GAC stated:

“…[T]he GAC believes that procedures to identify strings that could raise national, cultural, geographic, religious and/or linguistic sensitivities or objections are warranted so as to mitigate the risks of fragmenting the DNS that could result from the introduction of controversial strings.”
“While the GAC appreciates that the proposed objection procedures on ‘Morality and Public Order’ grounds included in DAGv4 was intended to satisfy the concern noted above, the GAC strongly advises the Board to replace the proposed approach to addressing objections to new gTLD applicants based on “Morality and Public Order” concerns with an alternative mechanism for addressing concerns related to objectionable strings.  The terms “morality and public order” are used in various international instruments, such as the Paris Convention for the Protection of Industrial Property, the Universal Declaration of Human Rights, and the International Covenant on Civil and Political Rights (ICCPR).   Generally, these terms are used to provide the basis for countries to either take an exemption from a treaty obligation or to establish by law limitations on rights and freedoms at the national level.   Judicial decisions taken on these grounds are based on national law and vary from country to country.   Accordingly, the GAC advises that using these terms as the premise for the proposed approach is flawed as it suggests that there is an internationally agreed definition of “Morality and Public Order.”   This is clearly not the case.”
2.4 The AGBv4 Proposal for Implementing Rec6.

ICANN Staff conducted legal research in numerous jurisdictions prior to developing standards for the implementation of Rec6.  In order to provide some insight into ICANN’s reflections on this issue an Explanatory Memorandum
 was published by ICANN Staff in May 2009.  

 A Dispute Resolution Process, as described in Module 3 to the AGBv4, describes the proposed process for implementing Rec6.  Excerpts of the relevant portions of the AGBv4 Proposal are included in the terms of reference for the Rec6 CWG (TOR) described on Annex 1.   Appendix B to the TOR includes a diagram illustrating the proposed Dispute Resolution Process for Rec6.
  2.5  Approach Taken by the Rec6 CWG Drafting Team.
The Rec6 CWG adopted a terms of reference document (TOR) as described on Annex A to guide its activities. 
  Chuck Gomes, Cheryl Langdon-Orr, and Frank March served as Co-Coordinators of the Rec6 CWG, representing each of the supporting organizations and advisory committees participating in this cross-community effort.   

The Rec6 CWG did not attempt to revisit the intended aim of Rec6, nor to revisit other established recommendations.   Instead, it sought to develop implementation guidelines to address the concerns expressed by the Governmental Advisory Committee (GAC) and the At-Large Advisory Committee (ALAC).  Rec6 CWG aimed to develop recommendations for an effective objections procedure that both recognizes the relevance of national laws, including laws protecting freedom of expression, and effectively addresses strings that raise national, cultural, geographic, religious and/or linguistic sensitivities to the extent possible.
The Rec6 CWG commenced its activities by reviewing and analyzing the proposals for implementation Rec6b CWG as described in the Draft Applicant Guidebook v.4 (“AGBv4 Proposal”).  To facilitate its work, it collected a list of issues raised by the AGBv4 Proposal and prioritized them in an effort to identify an alternative approach that might serve as a better implementation model for Rec6.     
The Rec6 CWG allowed ICANN Staff to invite its legal expert, Carroll Dorgan, from the global law firm Jones Day, to provide an overview of the principles that were incorporated into the AGBv4 Proposal.  On 7 Sept. 2010, Carroll Dorgan shared his perspective with the Rec6 CWG.  [insert brief summary of Dorgan’s remarks].
2.6 Members of the Rec6 CWG
The Rec6 CWG consisted of individuals representing a broad range of interests within the GNSO, GAC and At-Large Communities.  

From the GNSO:

[insert names]

From the At-Large Community:

[insert names]
From the Government Advisory Committee:

[insert names]

The statements of interest of the Drafting Team members can be found at: <insert link>.   The attendance sheet can be found in Annex 2.
The email archives can be found at http://forum.icann.org/lists/soac-mapo/index.html.  
3. Description of Concerns Raised by the AGBv4 Proposal.
[TBD]

4.  Recommendations for Improvals to the Implementation of Rec6.
5. Recommended Next Steps.
Given the short duration of the Rec6 CWG’s existence, the participating supporting organizations and advisory organizations have not been provided with the opportunity to review or endorse this Initial Report.     The Rec6 CWG recommends that each participating organization follow its procedures as described in the ICANN Bylaws as may be necessary or appropriate to endorse, approve, or otherwise communicate to the ICANN Board the opinion of its members with regards to the recommendations contained in this Initial Report.

6. Conclusion. 
Annex 1
Terms of Reference for the Rec6 CWG
References
1. GNSO Final Report – Introduction of New gTLDs: http://gnso.icann.org/issues/new-gtlds/pdp-dec05-fr-parta-08aug07.htm (Note recommendation 6 in the section titled ‘SUMMARY -- PRINCIPLES, RECOMMENDATIONS & IMPLEMENTATION GUIDELINES’ as well as the ‘Recommendation 6 Discussion’ found later in the section titled ‘TERM OF REFERENCE -- SELECTION CRITERIA’.
2. New gTLDs Draft Applicant Guidebook, version 4: http://www.icann.org/en/topics/new-gtlds/comments-4-en.htm (Note the portions of Module 3, Dispute Resolution Procedures, relating to new gTLD recommendation 6.)
3. Letter from Heather Dryden, GAC Chair, to Peter Dengate Thrush dated 4 August 2010 regarding Procedures for Addressing Culturally Objectionable and/or Sensitive Strings: http://www.icann.org/correspondence/gac-to-dengate-thrush-04aug10-en.pdf 
4. GAC Principles Regarding New gTLDs, March 2007:  http://gac.icann.org/gac-documents
5. ICANN’s Articles of Incorporation: http://www.icann.org/en/general/articles.htm
6. ALAC Statement (Objection) on Morality and Public Order, 4 March 2009 (p. 14): http://www.atlarge.icann.org/files/atlarge/correspondence-05mar09-en.pdf
7. NCUC Minority Statement on Recommendation 6 of the New gTLD Report: http://gnso.icann.org/issues/new-gtlds/pdp-dec05-fr-parta-08aug07.htm#_Toc48210873
8. The explanatory memorandum: http://www.icann.org/en/topics/new-gtlds/morality-public-order-draft-29oct08-en.pdf 

9. The description of research performed: http://www.icann.org/en/topics/new-gtlds/morality-public-order-30may09-en.pdf 
Name of the Group
The name of the group shall be ‘New gTLD Recommendation 6 Community Working Group’ or ‘Rec6 CWG’ for short.
Purpose of the Working Group
The purpose of the Rec6 CWG is to provide guidance to the ICANN new gTLD Implementation Team and the ICANN Board with regard to the implementation of recommendation 6 regarding procedures for addressing culturally objectionable and/or sensitive strings, while protecting internationally recognized freedom of expression rights.

The purpose is not to revisit the intended aim of recommendation 6 nor to revisit other established recommendations, but rather to develop implementation guidelines that will address the concerns expressed by the Governmental Advisory Committee (GAC),  including the objective of universal resolvability of the DNS; and the At Large Advisory Committee (ALAC), without affecting the objectivity of the evaluation process (as noted in Principle 1 of Reference Document 1 above, the GNSO Final Report on the Introduction of new gTLDs), established rights (as noted in Principle G, Reference Document 1), and the stability and integrity of the DNS (as noted in Recommendation 4, reference document 1). 

Working Group Tasks
The Rec6 CWG is asked to attempt to perform the following tasks:

The overall objective of the Rec6 CWG is to develop recommendations for an effective objections procedure that both recognizes the relevance of national laws, including laws protecting freedom of expression, and effectively addresses strings that raise national, cultural, geographic, religious and/or linguistic sensitivities to the extent possible. Specific tasks are to:

1. Review the terminology and the dispute resolution procedures related to recommendation 6 in the new gTLD Draft Applicant Guidebook, version 4. (For convenience, relevant excerpts of the guidebook are included in Appendix A and a flow chart of the dispute process in included in Appendix B.) 

2. Deliver a report with any recommendations to the ICANN Board.
Key Assumptions
The following assumptions should guide the work of the Rec6 CWG:

i. Recommendation 6 raises public policy issues.

ii. No one solution may satisfy all stakeholders because there are strongly divergent views on the underlying issues that recommendation 6 seeks to address.

iii. This is not a policy development process as defined in the ICANN Bylaws but rather an effort to explore ways of improving the implementation plan of recommendation 6 in response to GAC and ALAC concerns.

iv. There is no internationally agreed definition of "Morality and Public Order", nor of national, cultural, geographic, religious and linguistic sensitivities.
v. ICANN should conduct its activities in conformity with relevant principles of international law and applicable international conventions. 
Rules of Engagement

The following rule should guide the operation of the Rec6 CWG:  Exchanges should be focused on identifying common objectives and seeking effective solutions rather than repeating previous exchanges or revisiting the initial rationale for Recommendation 6, taking into account any relevant element identified since Rec6 was passed. 

Group Membership & Leadership
The Rec6 CWG will be open to volunteers from all ICANN Supporting Organizations (SOs) and Advisory Committees (ACs) who are willing to constructively contribute to the tasks of the group including individuals.  Participants will engage in their individual capacities unless otherwise stated. The chairs of the ALAC, GAC and GNSO Council or their designees will serve as co-chairs of the Rec6 CWG.

ICANN will provide:

· A designated staff support person to assist the group

· A representative from the ICANN new gTLD implementation team

· Administrative support

· A publicly archived email list

· A public wiki site and/or other tools as needed

The ALAC, GAC and GNSO Council must identify at least one person who will serve as a primary liaison between the Rec6 CWG and their respective organizations.  Other SO’s and AC’s may also identify a liaison if desired.

Operational Guidelines & Timeline
In general, the working group should operate using a rough consensus approach. Every effort should be made to arrive at positions that most or all of the group members are willing to support.  The final report should accommodate minority positions if some actors cannot accept the rough consensus position. To the extent possible any recommendations produced should be commented on by the ALAC, GAC and GNSO Council. 
The Rec6 CWG should deliver a report with comments from the ALAC, GAC and GNSO Council not later than 13 September 2010 to meet the 11-day advance publication that the Board requests for its retreat on new gTLDs. 

After submission of the report, the CWG will review what, if anything, remains to be done on the defined tasks and will communicate that to the ALAC, GAC and GNSO Council.
Appendix A

Relevant Excerpts from New gTLD Applicant Guidebook, v.4, Module 3

The following excerpts related to recommendation 6 are taken from the New gTLDs Draft Applicant Guidebook, version 4, module 3.
3.1.1 Grounds for Objection

An objection may be filed on any one of the following four grounds:

.  .  .
Morality and Public Order Objection – The applied-for gTLD string is contrary to generally accepted legal norms of morality and public order that are recognized under international principles of law.

.  .  .

3.1.2.3 Morality and Public Order Objection

Anyone may file a Morality and Public Order Objection. Due to the inclusive standing base, however, objectors are subject to a “quick look” procedure designed to identify and eliminate frivolous and/or abusive objections. An objection found to be manifestly unfounded and/or an abuse of the right to object may be dismissed at any time. For more information on the “Quick Look” procedure, refer to the accompanying Explanatory Memorandum.

.  .  .

3.1.3 Dispute Resolution Service Providers

To trigger a dispute resolution proceeding, an objection must be filed by the posted deadline date, directly with the appropriate DRSP for each objection ground.

.  .  .

• The International Center of Expertise of the International Chamber of Commerce has agreed in principle to administer disputes brought pursuant to Morality and Public Order and Community Objections.

.  .  .

3.1.5 Independent Objector

A formal objection to a gTLD application may also be filed by the Independent Objector (IO). The IO does not act on behalf of any particular persons or entities, but acts solely in the best interests of the public who use the global Internet. In light of this public interest goal, the Independent Objector is limited to filing objections on the grounds of Morality and Public Order and Community. Neither ICANN staff nor the ICANN Board of Directors has authority to direct or require the IO to file or not file any particular objection. If the IO determines that an objection should be filed, he or she will initiate and prosecute the objection in the public interest.

Mandate and Scope - The IO may file objections against “highly objectionable” gTLD applications to which no objection has been filed. The IO is limited to filing two types of objections: (1) Morality and Public Order objections and (2) Community objections. The IO is granted standing to file objections on these enumerated grounds, notwithstanding the regular standing requirements for such objections (see subsection 3.1.2). The IO may file a Morality and Public Order objection against an application even if a Community objection has been filed, and vice versa. The IO may file an objection against an application, notwithstanding the fact that a String Confusion objection or a Legal Rights objection was filed. Absent extraordinary circumstances, the IO is not permitted to file an objection to an application where an objection has already been filed on the same ground. The IO may consider public comment when making an independent assessment whether an objection is warranted. The IO will have access to comments from the appropriate time period, running through the Initial Evaluation period until the close of the deadline for the IO to submit an objection.

Selection – The IO will be selected by ICANN, through an open and transparent process, and retained as an independent consultant. The Independent Objector will be an individual with considerable experience and respect in the Internet community, unaffiliated with any gTLD applicant. Although recommendations for IO candidates from the community are welcomed, the IO must be and remain independent and unaffiliated with any of the gTLD applicants. The various rules of ethics for judges and international arbitrators provide models for the IO to declare and maintain his/her independence. The IO’s (renewable) tenure is limited to the time necessary to carry out his/her duties in connection with a single round of gTLD applications.

.  .  .

For a Morality and Public Order Objection, the applicable DRSP Rules are the Rules for Expertise of the International Chamber of Commerce.

.  .  .

3.4.3 Morality and Public Order Objection

An expert panel hearing a morality and public order objection will consider whether the applied-for gTLD string is contrary to general principles of international law for morality and public order, as reflected in relevant international agreements. Under these principles, everyone has the right to freedom of expression, but the exercise of this right carries with it special duties and responsibilities. Accordingly, certain limited restrictions may apply. The grounds upon which an applied-for gTLD string may be considered contrary to morality and public order according to internationally recognized standards are:

• Incitement to or promotion of violent lawless action;

• Incitement to or promotion of discrimination based upon race, color, gender, ethnicity, religion or national origin;

• Incitement to or promotion of child pornography or other sexual abuse of children; or 

• A determination that an applied-for gTLD string  would be contrary to equally generally accepted identified legal norms relating to morality and public order that are recognized under general principles of international law.

GNSO New gTLD Recommendations Principle G:

“The string evaluation process must not infringe the applicant's freedom of expression rights that are protected under internationally recognized principles of law.”

Appendix B


[image: image1.emf]
Annex 2
ATTENDANCE SHEET










� For more information on the details of the policy approved by the GNSO, please refer to the documents posted at ICANN’s website at �HYPERLINK "http://gnso.icann.org/issues/new-gtlds/"�http://gnso.icann.org/issues/new-gtlds/�.





� For information on the details of the implementation planning activities for new gTLDs, please refer to the documents posted at �HYPERLINK "http://icann.org/en/topics/new-gtld-program.htm"�http://icann.org/en/topics/new-gtld-program.htm�.





� The NCUC Minority Statement is posted at: � HYPERLINK "http://gnso.icann.org/issues/new-gtlds/pdp-dec05-fr-parta-08aug07.htm" \l "_Toc48210873" �http://gnso.icann.org/issues/new-gtlds/pdp-dec05-fr-parta-08aug07.htm#_Toc48210873�





� The ICANN Board Resolution from Paris Approving the New gTLD Program is posted � HYPERLINK "http://www.icann.org/en/minutes/resolutions-26jun08.htm#_Toc76113171" �http://www.icann.org/en/minutes/resolutions-26jun08.htm#_Toc76113171�





� The At-Large Declaration is posted at: � HYPERLINK "http://www.atlarge.icann.org/files/atlarge/correspondence-05mar09-en.pdf" �http://www.atlarge.icann.org/files/atlarge/correspondence-05mar09-en.pdf�.





� The Explanatory Memorandum on Morality and Public Order is posted at: � HYPERLINK "http://www.icann.org/en/topics/new-gtlds/morality-public-order-30may09-en.pdf" �http://www.icann.org/en/topics/new-gtlds/morality-public-order-30may09-en.pdf�.





� The TOR was approved by the GNSO Council on [8 September 2010], by ALAC on [____], and by the GAC on [____].
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