ICANN Staff Question 1:
With regard to the recommendations related to the role of the Board, is it the CWG's position that the ICANN Board be the primary trier of fact; that is the Board would hear (in the first instance) every Rec6 objection and be required to make a determination on the merits?  It did not seem from our discussion that this was the intent.  Rather, based on the discussion, some CWG members indicated that the CWG agreed that all objections would be filed in the first instance with a dispute resolution service provider (DRSP), which in turn would appoint independent expert panelists experienced in making determinations on issues such as those covered by Rec6.  Then, only in certain circumstances, would the Board be asked to review the expert determination.  In light of the Board’s resolutions in Trondheim indicating that the Board "wishes to rely on the determinations of experts regarding these issues" and that the Board "intends to approve a standard process for staff to proceed to contract execution and delegation on applications for new gTLDs where certain parameters are met," how and at what point does the CWG envisage the Board’s involvement in these objections?
CWG Response:
 
With regard to the role of the ICANN Board, the CWG recommended with a full consensus that the "ultimate resolution of the admissibility of a TLD subject to a Rec6 objections rests with the Board alone and may not be delegated to a third party." (Recommendation 4.1).  A consensus of the CWG also recommended that the ICANN Board may "contract appropriate expert resources capable of providing objective advice." (Recommendation 4.2).  
 
To answer the specific question, the CWG did not recommend that the Board should be a trier of fact or should hear in the first instance every Rec6 objection with a requirement that it make a determination on the merits in every case.  Nor did The CWG suggest that the Board be required to approve every new gTLD string.  
 
While the CWG did not reach consensus over the actual form or weight of the expert advice, it did explicitly remove all reference to "dispute resolution" in its recommendations, and made no requirement that the experts engage in an adversarial process between applicant and objector. Furthermore, the CWG did achieve Strong Support (though not full consensus) for not calling the evaluation process one of "dispute resolution" (Recommendation 4.6), and requiring that the experts' skills be  in legal interpretation rather than adjudication (Recommendation 4.5).
 
ICANN Staff Question 2:
With regard to the suggestion that the discrimination standard include additional protected classes (such as disability, gender, actual or perceived sexual orientation or gender identity, political or other opinion), is there research suggesting that these additional classes are widely recognized around the world?  For reference, the results of ICANN's research were described in an explanatory memorandum published last year <http://icann.org/en/topics/new-gtlds/morality-public-order-30may09-en.pdf>.  Please consider that such inclusion might significantly broaden the types of objections that could be brought, thereby potentially blocking many more otherwise qualified new gTLD applications?  (As an example, the CWG recommendation includes a mechanism for blocking applications that incite discrimination against any "opinion"?) 
CWG Response:
According to the Draft Applicant Guidebook, Proposed Final Version, there are four prongs by which Limited Public Interest Objections would be evaluated.  The standard for each would be that an objection may be upheld if the string is "considered contrary to generally accepted legal norms . . . that are recognized under principles of international law."  The second prong provides that objections may be appropriate if the string would cause an "incitement to or promotion of discrimination based upon race, color, gender, ethnicity, religion or national origin" that are contrary to generally accepted legal norms, recognized under principles of international law.
Two consensus recommendations of the CWG (Recommendations 6.1 and 7.1) were to extend the list of potential discriminations also to include discrimination based on age, disability, actual or perceived sexual orientation or gender identity, or political or other opinion.  The CWG also suggested by a full consensus that such discriminations must rise to the level of violating generally accepted legal norms recognized under "principles of international law." (Recommendation 2.2).   As such, any additional discriminations listed in the second prong still must be found to be in violation of principles of international law.  
We do not believe that recognizing additional discriminations would significantly broaden the types of objections brought.  This is especially the case considering that the fourth prong is a catch-all that would include all strings that would be contrary to any such specific principles of international law.  
Moreover, the CWG does not believe that any additional research needs to be conducted on whether such additional classes are protected under international law today.  If they are recognized today, then the Board and the experts would rely on them.  If they are not, then they won't.  Importantly, such additional discriminations might be recognized at some future date and the process would be fluid enough to take them into account at such time.  Indeed, this same standard might apply to additional rounds of New TLDs.
Therefore, we do not see the harm in specifically mentioning these additional discriminations in the second prong and recommend that they be added.
ICANN Staff Question 3:
On the suggestion from the CWG that the GAC or ALAC should be able to bring objections, different views seem to have been expressed as to what that would entail; for example, would an objection from just one GAC or ALAC member be sufficient for the advisory committee (AC) as a group to file an objection?  Is this intended to provide a veto by individual governments? Or would a majority or supermajority of AC members be required for the AC to lodge an objection?
 
CWG Response:
It is outside the CWG’s scope to comment on the process for the GAC or ALAC to lodge objections.  The CWG assumes that any Rec 6 objections put forth by the GAC or ALAC will be approved according its own internal processes.  It certainly was not the intent of the CWG to provide a veto by any individual governments.  Indeed, the CWG was clear that an objection from an individual country based on its own national laws would be insufficient to succeed (Recommendation 3.3).  While individual countries may file Rec6 objections, they would need to show that the string violates principles of international law and not just violations of the laws of that sovereignty.  Under the CWG recommendation, an individual country wishing to make an objection based on violations of its own national laws -- and not principles of international law -- should be submitted through the Community Objections procedure (Recommendation 2.5).
Additional Clarifications from the CWG

Issue 4:    Clarification on use of “INCITEMENT AND INSTIGATION” 
The current version of the final applicant guidebook states:
The grounds upon which an applied-for gTLD string may be considered contrary to generally accepted legal norms relating to morality and public order that are recognized under principles of international law are:

* Incitement to or promotion of violent lawless action;

* Incitement to or promotion of discrimination based upon race, color, gender, ethnicity, religion or national origin;

* Incitement to or promotion of child pornography or other sexual abuse of children;

The CWG  discussed the issue of 'incitement' and 'promotion'. First, it was strongly suggested by some group members that a single gTLD - in and by itself - cannot incite anyone to do anything. The CWG also felt that the wording 'incitement to or promotion of' was too relaxed a standard.
The CWG, therefore, was of the opinion that the bar should be raised and that these types of objections should be based on a two-prong system: incitement and instigation. This provides a higher bar to substantiate objections and has the following advantages:
1. it does not require ICANN to go into the process of checking content of the gTLD; and, 
2. it ensures that the bar is high in order to substantiate such objections; and  
3. it is in line with principles of international law and international criminal law.
It is important to include the use of ‘instigation’ as an additional tool to the term ‘incitement’. The view that ‘instigation’ requires the actual act to be committed (and thus not applicable in the case of gTLD objections) is one that is archaic and dated, and is not the intent of the CWG.  In some jurisdictions for example the term ‘instigation’ is regarded as having been committed as soon as the decision to commit the criminal act has been planted in the instigatee’s mind.  As soon as this occurs the danger is present, and only external circumstances or events will prevent the commission of the crime.  At this stage the instigator is to be considered guilty of instigation and punished. According to the literature (and the direction of courts) it is submitted that instigation in international criminal law ought to be considered an inchoate crime. This also accords with what appears to be a general trend in the criminal law of many countries, which consider instigation a crime whether or not the substantive crime is subsequently committed or not.
   
This indicates that instigation does not require an actual act to be committed - and that ICANN’s interpretation appears to be incorrect. ‘Instigation’ refers to the attempt to ‘influence someone’s will’ – it is this additional step that the CWG has been arguing that can provide a more substantive framework for evaluation.
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